| THE 
UNIVERSITY OF CHICAGO LAW REVIEW 


VOLUME 8 DECEMBER 1940 NUMBER | 


THE SUPREME COURT ON FEDERAL 
TAXATION, 1939-40* 


ROSWELL MacILrt 


HERE is some analogy between the Supreme Court and a law 
school. Each offers annual courses in the more important fields of 
law. In each case, the curriculum remains measurably constant, 
but successive instructors teach their courses differently. It is even possi- 
ble that what was good law in the taxation course in 1935 is no longer good 
law in the taxation course in 1940. But there are important differences 
between the Court, the law school, and their respective students. Where- 
as the student who takes the 1940 taxation course is examined only on the 
1940 course, the lawyer must be able to pass an examination on the 1935 
and the 1920 and even the 1894 courses as well. Moreover, the Court, un- 
like the law school, does not give complete courses in any subject in any 
one year. The lawyer must somehow fill in the blanks in the 1940 course 
with excerpts from all the prior courses. Worse yet, he must make the 
attempt to determine how the present Court would modify its pronounce- 
ments of prior years, should it ever decide to discuss the subject again. 
None of this makes for certainty in the law, but it does stimulate intel- 
lectual agility on the part of lawyers, particularly tax lawyers, whose sub- 
ject happens to be by all odds the chief matter of concern of the Court at 
the present time. And as lawyers we are entitled to review the work of the 
highest court of review; to consider whether the recent contributions of 
the Court to our subject have advanced the science, and made it more in- 
telligible, or have led us into blind alleys from which Congress or the Court 
must some day extricate us. 
The purpose of this paper is only to discuss the two dozen cases on fed- 
* The substance of this paper was delivered as an address before the National Tax Associa- 
tion, September 11, 1940. 
ft Professor of Law, Columbia University. 
I 





2 THE UNIVERSITY OF CHICAGO LAW REVIEW 


eral taxation which the Supreme Court decided during the October 1939 
term. Such unity and coherence as it possesses comes only from the fact 
that all these decisions proceeded from a single tribunal; the subject-mat- 
ter is very diverse, and inadequate to the formulation of a complete 
philosophy on any of the topics considered. Moreover, the discussion, be- 
cause of time and space limitations, can be only a prelude to later more 
exhaustive analyses of the problems considered in the decisions. A long 
paper on corporate reorganizations can be written around the case of 
LeTulle v. Scofield;* on gift taxation around the decision in Estate of San- 
ford v. Com’r;? and on estate and gift taxation around Helvering v. Hal- 
lock.3 For convenience I am limiting discussion to three main categories: 
the income tax, the estate tax, and the gift tax. In number, most of the 
tax cases during the October 1939 term involved the income tax; yet 
equally significant contributions were made in respect to the gift tax and 
the estate tax. 


I. THE INCOME TAX 
A. ALIMONY AND SHORT TERM TRUSTS 

In the trusts field, Congress and the Court have long been confronted 
with three underlying propositions. (1) By the use of trusts, a man of 
property can divide income otherwise taxable to him at progressive rates 
among beneficiaries who may be members of his immediate family, and 
whom he would normally provide with similar amounts for living expenses. 
(2) Thus the rigors of the tax can largely be abated by some wealthier 
taxpayers, with resultant unequal application of the tax to similar situa- 
tions, as well as loss of revenue. (3) The Congress has covered some but 
not all of the possible situations with explicit statutory provisions. Neith- 
er alimony trusts nor short term trusts are specifically provided for, 
though the Treasury seven years ago asked for a statutory amendment as 
to the latter.‘ In situations not explicitly covered, is the income of the 
particular trust taxable under the general rule to the beneficiary who re- 
ceives it; or should the Court attempt to do in some cases what Congress 
failed to do—seek to obviate avoidance by holding the income taxable to 
the settlor by a judicially enacted exception to the general rule? 


* 308 U.S. 415 (1940), noted in 53 Harv. L. Rev. 683 (1940); Continuity of Interest in Re- 
organization under the Federal Income Tax, 49 Yale L.J. 1079 (1940). 


2 308 U.S. 39 (1939), noted in 38 Mich. L. Rev. 566 (1940). See Magill, The Federal Gift 
Tax, 40 Col. L. Rev. 773 (1940). 


3 309 U.S. 106 (1940), noted in 53 Harv. L. Rev. 884 (1940); Inter Vivos Transfers and the 
Federal Estate Tax, 49 Yale L.J. 1118 (1940). 


4 Statement of the Acting Secretary of the Treasury, p. 18, par. (6) (1933). 





CASES ON FEDERAL TAXATION, 1939-40 3 


In the early days of the income tax, the Court in Gould v. Gould’ held 
that alimony paid by a husband to his wife was not taxable income to her; 
and by way of dictum, that the husband’s taxable income was not de- 
creased by the payment. Generally income is taxable to the recipient; ex- 
ceptions are cases in which one’s obligations are being discharged by the 
payment to another, or cases in which one retains control over the earning 
of the income and its payment to another.® If the alimony has the sanc- 
tion of a judicial decree, there is an obligation resting on the husband to 
pay it; and in any case, the husband may be under a duty to support. On 
this basis, the court decided not so long ago in Douglas v. Willcuts’ that 
the income of a trust set up by the husband for the benefit of a wife about 
to be divorced, and sanctioned by the divorce decree, was taxable to the 
husband. If, however, the creation of the trust is in complete satisfac- 
tion of the husband’s obligation to support, and cannot thereafter be mod- 
ified, the case is not dissimilar to the settlement of any contract claim by 
a single payment.’ The original obligation has been extinguished; and 
when subsequent payments of income are made, they are not in discharge 
of any existing duty of support owed by the husband. 

On this analysis, the Court held in Helvering v. Fuller? that the former 
husband was not taxable on the income of a trust to pay alimony, since 
the Nevada court retained no power to modify the decree, nor did the set- 
tlor underwrite the principal or income from the trust. In Helvering ». 
Leonard’ and Helvering v. Fitch" the husband-settlor was held taxable on 
the income, on the ground that it had not been conclusively shown that, 
under the applicable state law, the state court had no remaining power to 
modify the alimony decree. Thus the husband’s duty of support had not 
been completely discharged. Mr. Chief Justice Hughes, Mr. Justice Mc- 
Reynolds and Mr. Justice Roberts dissented without opinion in the 
Leonard case; and Mr. Justice McReynolds in the Fitch case. Mr. Justice 
Reed dissented with an opinion in the Fuller case; and concurred specially 
in the Leonard and Fitch cases. His premise is that “the basis for that 
decision [Douglas v. Willcuts] was the prior appropriation by the creation 
of the trust, of future income to meet an obligation of the tax-payer.” If 
the local law created a duty to support, Mr. Justice Reed thinks the trust 


5 245 U.S. 151 (1917). 6 See Magill, Taxable Income 398-99 (1936). 
7 296 U.S. 1 (1935); Magill, Taxable Income 242 (1936). 
® See Paul, Five Years with Douglas v. Willcuts, 53 Harv. L. Rev. 1 (1939). 


9 310 U.S. 69 (1940). See Ray, The Income Tax on Short Term and Revocable Trusts, 53 
Harv. L. Rev. 1322 (1940). 


1° 310 U.S. 80 (1940). *t 309 U.S. 149 (1940). 
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income should be taxable to the husband, whether or not under the local 
law, the state court has the power to modify its decree. 

Since the majority decisions thus turn on questions of the local law of 
divorce, a considerable diversity of decisions may be anticipated. More- 
over, the chosen line of demarcation—the power of the particular state 
court to modify its decree—will not be particularly easy to draw.” One 
is led, like Mr. Justice Reed, to question the premises for the decisions; 
but one may well go back of his starting point, Douglas v. Willcuts,* in 
seeking a more promising ratio decidendi. 

The basic reason why payments of income in discharge of the taxpay- 
er’s obligations should be taxable to him is the benefit which he may thus 
derive.*4 The benefit is obvious enough if the recipient of the income of a 
trust set up by a husband is his creditor, his wife or his minor child to 
whom or on whose behalf he would otherwise make similar payments. In 
the latter cases, the decisions have reached a results similar to that 
reached in Great Britain by statute**—the family may fairly be taxed as 
a unit. If, however, the unity of the family is being broken by a divorce, 
as one result of which the former wife is to receive income from a trust, 
the obligation of the husband to support his wife does not seem a very 
satisfactory reason for taxing to him rather than to the ex-wife this income 
which he does not and cannot receive. Certainly the arrangement is not 
designed, as a family settlement unconnected with divorce or separation 
often is, to reduce the income taxes otherwise payable by the group. More- 
over, it is hard to see any real benefit to the ex-husband, year after year, 
which can properly be said to constitute income to him. There is no such 
increase in economic worth as would arise from payments to an ordinary 
creditor. Rather it would seem more equitable that alimony payments 
should be taxable to the recipient, not the payor; and the income from ali- 
mony trusts to the recipient, not the settlor. On this basis, Gould ». 
Gould was a chivalrous, but unfair decision; Douglas v. Willcuts, a mis- 
application of the discharge-of-obligation analysis; and the three recent 
cases, a logical but undesirable refinement of the Douglas case theorem. 
The Supreme Court brushed aside landmarks in other fields; it might very 
properly have developed a new analysis here. 


12 See on this point Mr. Justice Reed’s dissent in Helvering v. Fuller, 310 U.S. 69, 76 (1940). 

13 296 U.S. 1 (1935). 14 See Magill, Taxable Income 240-41 (1936). 

"5 See Helvering v. Schweitzer, 296 U.S. 551 (1935); Helvering v. Stokes, 296 U.S. 551 
(1935); Magill, Taxable Income 242 et seq. (1936). 

16 See Income Tax Act 1918, 8 & 9 Geo. V, c. 40, § 8; Gen. Rules 16, 17; Finance Act 1927, 
17 & 18 Geo. V, c. 10, § 42(9). 
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Helvering v. Clifford,’ in which the Court held that the income of a 
short term trust is taxable to the husband-settlor, is also an extension of 
the income tax statute by the Court, but a desirable one. On the basis of 
statutory history and the usual rules of statutory construction, a contrary 
result could more easily have been reached, as Mr. Justice Roberts 
showed in a dissent. The more difficult problem, however, is the scope of 
the holding—a matter that will now have to be pieced out through many 
lower court and then a few Supreme Court decisions. 

In the Clifford case the husband declared himself trustee of certain se- 
curities for the benefit of his wife for a term of five years, subject to prior 
termination at the death of either spouse. During the term of the trust, 
the husband was to pay the wife such portions of the income as he might 
determine; at its termination, she was to receive any accrued income, but 
he was to have back the corpus. He retained extensive powers of manage- 
ment. The husband paid a gift tax at the time the trust was created. The 
Supreme Court held that the income was all taxable to the husband under 
Section 22(a) of the Internal Revenue Code, defining gross income in 
broad terms; in the companion case of Helvering v. Wood" it held that 
Section 166, dealing with revocable trusts, was not broad enough to ac- 
complish that result. In both cases, it was brought out that the Treasury 
had recommended in 1934 that Section 166 be extended to the income of 
short term trusts, but Congress did not act. Hence, the petitioners argued 
in each of the two cases that this statutory history showed that the law in 
terms does not provide for taxing to the husband this income received by 
his wife. Mr. Justice Roberts adopted this point of view, concurred in 
by Mr. Justice McReynolds. 

The Treasury was shrewd in bringing the Clifford case to the Court as 
its first essay in the short term trust field, for all its factual aspects are as 
favorable as possible to the contention that the income should be taxable 
to the husband. The result reached is a fair one, though the purist would 
certainly prefer to see it reached by statute rather than by decision. But 
what is to happen when the facts are changed? What is a short term trust? 
Certainly one of five years or three years;’? probably not one of ten years. 
Suppose the trustee is a trust company, the beneficiary not a relative. 

17 309 U.S. 331 (1940), noted in 53 Harv. L. Rev. 1050 (1940). Cf. Helvering v. Wood, 309 
U.S. 344 (1940), holding that § 166 of the 1934 Act does not make the income of a short term 


trust taxable to the settlor. See Rudick, The Problem of Personal Income Tax Avoidance, 


7 Law & Contemp. Prob. 243, 258 (1940); Irrevocable Trusts and the Federal Income Tax, 49 
Yale L.J. 1305 (1940). 


*® 309 U.S. 344 (1940). 
19 The lengths of the two trusts involved in the Clifford and Wood cases. 
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What is there in the particular taxable year which can be regarded as in- 
come to the settlor? His control over the income in that year may be nil, 
although he has not relinquished his complete ownership for very long. 
He benefits only by the intangible satisfaction of seeing the income paid 
as he directed; but this satisfaction may not be at all equivalent to the dis- 
charge of a “pressing social duty,” found by the court in Burnet v. Wells.*° 
It seems the income should then be taxed to the recipient, not the settlor. 
Mr. Justice Douglas may have epitomized the basis of the Clifford deci- 
sion in the sentence: “Since the income remains in the family and since 
the husband retains control over the investment, he has rather complete 
assurance that the trust will not effect any substantial change in his eco- 
nomic position.”” Thus it is benefit to, plus control by, the settlor which 
makes the income taxable to the settlor. In the supposed case, neither of 
these reasons would apply with like force. Again, we have believed hither- 
to that trust income was not necessarily taxable to a settlor, merely be- 
cause he made himself trustee. There is, however, much in the Clifford 
decision regarding control: “The bundle of rights which he retained was so 
substantial that respondent cannot be heard to complain that he is the 
‘victim of despotic power when for the purpose of taxation he is treated as 
owner altogether.’ ’’*? To summarize, the basic factors causing the income 
to be taxed to the settlor seem to be: (1) the short term of the trust; (2) 
the settlor’s high degree of control; and (3) the fact that the income stayed 
in the family. Certainly one cannot be sure that the elimination of any 
one of these would change the result, but it would surely reduce the likeli- 
hood of a similar decision. The elimination of two would probably swing 
the balance in the opposite direction. Thus, the income of a four-year 
trust created with a trust company to send a young friend of the settlor’s 
through college should not, it seems to me, be taxable to the settlor; 
but if the beneficiary is the settlor’s son, it probably would be, even 
though he had reached his majority. 


B. GAIN FROM THE FORFEITURE OF A LEASE 


The Treasury and the courts have had much difficulty with the prob- 
lem of whether and when a lessor is taxable upon some portion of the value 
of a building erected by the lessee on the leased property. In 1938, the 
Supreme Court in M. E. Blatt Co. v. United States* in substance over- 


2° 289 U.S. 670 (1933). +t 309 U.S. 331, 335-36 (1940). 
* Cf. Reinecke v. Northern Trust Co., 278 U.S. 339 (1929), as to the estate tax; Canfield v. 
Com’r, 31 B.T.A. 724 (1934), as to the income tax. 


23 309 U.S. 331, 337 (1940). 24 305 U.S. 267 (1938); see 37 Mich. L. Rev. 1111 (1939). 
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ruled the Treasury’s regulations in so far as they provided that the lessor 
realized income in each year of the term in an amount equal to the de- 
preciated value of the building at the end of the term, divided by the 
number of years of the lease. The Circuit Court of Appeals for the Second 
Circuit in Hewitt Realty Co. v. Com’r** came to a similar conclusion, largely 
on the ground that the building was not separately disposable from the 
land, but was merged in it. In Helvering v. Bruun* the lease had been can- 
celled on default in 1933 and the lessor had thereby obtained back the 
leased land, with a building on it stipulated to be worth net $51,434.25. 
The commissioner taxed the lessor on this amount in 1933, and the Su- 
preme Court upheld him. Mr. Justice Roberts noted that there was noth- 
ing to show that the building was not removable; but that in any event, 
“it is not necessary to recognition of taxable gain that he should be able to 
sever the improvement begetting the gain from his original capital.””””’ The 
result is quite consonant with the Court’s past decisions, recognizing gain 
on exchanges of property, even of similar nature.** In the Bruun case the 
taxpayer has received back something different in kind from what he had 
before, and something greater in extent.*? The Court has not required 
that an item be separately disposable in order to be income. The stipu- 
lated value of the building reduced to the possession of the lessor in the 
taxable year falls well within those economists’ definitions*® which recog- 


nize income in a mere increase in value of the property itself within the 
taxable year. 


C. REORGANIZATION 

In the Clifford decision the Court expanded the general provisions of 
the income tax statute to cover a case that the Treasury had asked to have 
covered by statute, but without success. In contrast with this approach, 
the Court in LeTulle v. Scofield®* and Higgins v. Smith* interpreted an 
earlier form of the income tax statute to have the same effect as a later 
amendment. The LeTwlle case is the latest development in the judicial 
doctrine of continuity of interest, which finds its roots in Pinellas Ice & 

25 76 F. (2d) 880 (C.C.A. 2d 1935), noted in 35 Col. L. Rev. 1320 (1935) and 30 Ill. L. Rev. 
392 (1935); see 51 Harv. L. Rev. 1114 (1938). 

26 309 U.S. 461 (1940), noted in 53 Harv. L. Rev. 1206 (1940). 

27 309 U.S. 461, 469 (1940). 28 See Magill, Taxable Income ros et seq. (1936). 


29 Cf. the discussion of the realization of income from exchanges of securities, Hall, Note, 20 
Ill. L. Rev. 601 (1926). 


3° E.g., Haig, The Concept of Income—Economic and Legal Aspects, in Haig, The Federal 
Income Tax 27 (1921): “Income is the money value of the net accretion to economic power 
between two points of time.” 


3 308 U.S. 415 (1940). 32 308 U.S. 473 (1940); Rudick, op. cit. supra note 17, at 257. 
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Cold Storage Co. v. Com’r.3* The former definition of reorganization in- 
cluded the acquisition by one corporation of substantially all the proper- 
ties of another, without specifying what kind of consideration the acquir- 
ing corporation must give. After concluding in the Pinellas case that if 
the consideration was cash and short term notes, no reorganization took 
place, the Court decided that common stock*s or non-voting preferred,* 
even accompanied by a substantial amount of cash, or stock and bonds*’ 
gave the transferor a sufficient stake in the continuing enterprise. In the 
LeTulle case, the consideration for a transfer to A Corporation of all of 
B’s property was $50,000 in cash and $750,000 in A’s bonds maturing 
serially over a ten-year period beginning a year after the transaction. The 
Court held that no reorganization took place, since the transferor retained 
no proprietary interest in the enterprise. This result would certainly ob- 
tain under the present reorganization definition,** for the consideration 
must be voting stock of the acquiring corporation. It was not required by 
the former definition ; and the LeTulle decision is not easily reconciled with 
the decision in John A. Nelson Co. v. Helvering,*® in which although non- 
voting preferred and cash were received by the transferor, a reorganiza- 
tion was held to have occurred. The result the Court reaches in the Le- 
Tulle case is nevertheless desirable. Since the transferor retains no con- 
tinuing proprietary interest in the enterprise, it is well to compute at once 
the gain or loss realized on the disposition of the property to a new owner 
and to collect a tax then and there. It is the type of question, however— 
the details of a complicated definition—which can better be worked out 
by Congress with the aid of the Treasury, after a thorough consideration 
of the numerous common cases, than by the Court, in the course of deci- 
sion of only one. 

33 287 U.S. 462 (1933). 

34 In the Le Tulle case the 1928 law was involved; the pertinent part of the definition of re- 
organization read: “The term ‘re-organization’ means (A) a merger or consolidation (includ- 
ing the acquisition by one corporation of at least a majority of the voting stock and at least a 
majority of the total number of shares of all other classes of stock of another corporation, or 
substantially all the properties of another corporation) ... .” §[112(i)]. 

35 Helvering v. Minnesota Tea Co., 296 U.S. 378 (1935). 

36 John A. Nelson Co. v. Helvering, 296 U.S. 374 (1935); Corporate Reorganization To 
Avoid Payment of Income Tax, 45 Yale L.J. 134 (1935). 

37 See Helvering v. Watts, 296 U.S. 387 (1935). 

38 “The term ‘reorganization’ means... . (c) the acquisition by one corporation, in ex- 
change solely for all or a part of its voting stock, of substantially all the properties of another 
corporation ....” [§ 112(g)]. 

39 296 U.S. 374 (1935). 
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D. DEDUCTIONS 


Business expenses, interest and losses—Of the decisions in this section, 
one involved a claimed deduction for business expenses or interest, and 
one, a deduction for a loss, both of which were disallowed; two decisions 
involved deductions for depreciation, in one of which the taxpayer suc- 
ceeded. In Deputy v. duPont* the taxpayer, the beneficial owner of a six- 
teen per cent interest in the duPont Company, through trusts and a hold- 
ing company, had borrowed 9,000 shares of duPont stock first from one 
and then from another company, for the benefit of the duPont Company, 
which in turn wished to and did sell it to young executives. In each case 
the taxpayer agreed to return the stock within ten years, and meanwhile 
to pay the lender an amount equivalent to all dividends declared on the 
stock. The taxpayer used the money received by him for the shares from 
the duPont Company in profitable transactions in General Motors stock; 
and duly paid large amounts annually to the lending companies equal to 
the dividends declared, in lieu of purchasing and returning the duPont 
stock. He sought a deduction for the amount paid in 1931, either as a 
business expense or as interest. The majority of the Court (Roberts, J., 
and McReynolds, J., dissenting; Frankfurter, J., and Reed, J., concurring 
specially) denied the deduction on the grounds that (1) even if the tax- 
payer were engaged in the business of conserving and enhancing his es- 
tate, these expenses were not “ordinary”; (2) the expenses were not inter- 
est on an indebtedness, although the taxpayer owed an obligation. 
Granted that deduction provisions are to be strictly construed, this in- 
terpretation is surely quite as narrow as interpretations of the taxing pro- 
visions previously discussed were broad. Presumably Mr. duPont con- 
tinued to keep the loan of stock open at the expense of these payments, be- 
cause he wanted to use the capital sum in his trading or investment activ- 
ities. It does not require more extended analysis to see that the amounts 
paid to the two lending companies were paid for the use of money, and 
thus could properly be regarded as interest on indebtedness. It would be 
more of a stretch to hold that the payments constituted an ordinary and 
necessary business expense; but here the Court could have rested on the 
finding of fact of the district court that the taxpayer was engaged in busi- 
ness. The decision throws doubt also upon the deductibility by an invest- 
or of the rent of a safety box, fees of investment counsel, or salaries of 
secretaries. All of these are mentioned in the majority opinion, apparently 


4° 308 U.S. 488 (1940). 
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as deductible by an investor; but Mr. Justice Frankfurter and Mr. Justice 
Reed specifically disapprove.* 

The best solution is a statutory amendment, making it clear that ex- 
penses fairly attributable to the collection, earning or conservation of in- 
come which is taxed shall be deductible, whether or not connected with a 
trade or business. 

The point decided in Higgins v. Smith*—that a sole stockholder does 
not realize a deductible loss on a sale of securities to his corporation—is 
now covered specifically by Section 24(b) of the Internal Revenue Code,‘ 
along with other cases in which the vendor and vendee can be regarded as 
joining to create a tax deduction, not as dealing at arm’s length. The ques- 
tion in the Smith case was whether a similar rule applied in the absence of 
the statutory provision enacted two years later. Both the Treasury** and 
the courts*’ had previously treated such a loss as deductible, in the ab- 
sence of secret agreements to hold and transfer back, or the like. That the 
wholly owned corporation is a separate taxable entity from its sole stock- 
holder is still recognized for many purposes; and it is certainly arguable 
that the same proposition applies to the deduction of losses on sales be- 
tween the two, until a statute denies them.** That the result of the Smith 
case should be the rule, nearly all would agree; but the usually accepted 
division of labor between a legislature and a court would suggest that it 
should have been reached, as it later was, by statute rather than by deci- 
sion. To change a generally accepted rule by decision in a single case, 
rather than by statute applicable to all future cases, leads, as it did here, 
to unequal treatment of similarly situated taxpayers, as well as to consid- 
erable confusion in the administration of the statute. The Court ought not 
to feel that it has the burden of supplying statutory omissions in the few 
individual cases which come before it eight or ten years after the event. 

Depreciation—In Helvering v. The F. & R. Lazarus & Company*’ the 
Court held that a lessee was entitled to depreciation on department store 
buildings in a case in which the property had been conveyed to a bank as 

4« “Expenses for transactions not connected with trade or business, such as an expense for 
handling personal investments, are not deductible.” 308 U.S. 488, 499 (1940). 

4 308 U.S. 473 (1940); Rudick, op. cit. supra note 17, at 257. 

43 “In computing net income no deduction shall in any case be allowed in respect of losses 
from sales or exchanges of property, directly or indirectly .. . . (B) . . . . between an individ- 


ual and a corporation more than 50 per centum in value of the outstanding stock of which is 
owned, directly or indirectly, by or for such individual e 


44 See the dissent of Roberts, J., 308 U.S. 473, 484 (1940). 45 Tbid., at 484-85. 
46 This point is well brought out in the dissent of Mr. Justice Roberts. 
47 308 U.S. 252 (1939). 
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security, with a lease back to the original owner. The decision is clearly 
correct, since the so-called lessee had a depreciable capital investment, 
unlike the lessee in Weiss v. Wiener.” 

In The Real Estate-Land Title and Trust Co. v. United States” the 
Court held that the term “obsolescence” used in the statute refers to 
“functional depreciation”; “that the operative causes of the present or 
growing uselessness arise from external forces which make it desirable or 
imperative that the property be replaced”’;5° and that “the desire of a 
management to eliminate one plant which was a needless duplication of 
another, but which functionally was adequate,’’™ is not a sufficient basis 
for the deduction. This interpretation appears to accord with Treasury, 
accounting and engineering authority. The Court left open the question 
whether the taxpayer might be entitled to a deduction for a loss sustained. 


E. ADMINISTRATION-ACCOUNTING 

The fragility as a weapon in a close case of the so-called canons of statu- 
tory construction is well illustrated in Helvering v. Wilshire Oil Co." In 
this case, the canon invoked was the proposition that administrative con- 
struction receives legislative approval by reenactment of a statutory pro- 
vision without material change. The Court had little difficulty in conclud- 
ing that a regulation interpreting a provision of one act is not frozen into 
another act merely by re-enactment of the former provision, since a con- 
trary holding would paralyze the efforts of administrative bodies to keep 
abreast of changes in business practice and new conditions. Mr. Justice 
Douglas made a mild attempt to distinguish some situations where the 
canon might apply,°? but clearly his heart was not in his work. What he 
strongly felt was that the general application of the canon would cause 
more difficulty than any possible good. 

The income tax regulations alone run to 690 pages, plus a total of per- 
haps a like amount of administrative learning devoted to the other fed- 
eral taxes contained in current revenue acts. The fact is, then, to para- 
phrase the late Judge Hough, that a knowledge of Treasury regulations is 


# 279 U.S. 333 (1929). 5° Thid., at 17. 

4 309 U.S. 13 (1940). 5* Thid. 

5? 308 U.S. 90 (1939), noted in 53 Harv. L. Rev. 323 (1939); Alvord, Treasury Regulations 
and the Wilshire Oil Case, 40 Col. L. Rev. 252 (1940); Surrey, The Scope and Effect of Treas- 


ury Regulations, 88 U. of Pa. L. Rev. 556 (1940); Paul, Use and Abuse of Tax Regulations in 
Statutory Construction, 49 Yale L.J. 660 (1940). 


53 308 U.S. 90, 100 (1939). 


54 “Algebraic formulae are not lightly to be imputed to legislators.” Edwards v. Slocum, 
287 Fed. 651, 654 (C.C.A. 2d 1923). 
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not lightly to be imputed to legislators. Indeed, how many of us have read 
the regulations in their entirety? How many of us would be capable of 
testifying what regulations now have the force of law and what have not? 
The fact is that the administrative and the legislative processes in taxation, 
while parts of one great governmental machine, operate largely independ- 
ently; the cogs intermesh at comparatively few points. There was cer- 
tainly some hardship to the taxpayer in the Wilshire Oil case to have made 
an election in possible reliance upon one interpretation of the law, only to 
find a few years later that a different and less favorable interpretation was 
to be imposed on it. Nevertheless, Mr. Justice Douglas, possibly moved in 
part by his own previous experience as an administrator, is a realist and a 
sound tax philosopher in concluding that the re-enactment of a statute 
should not be treated as a conscious and binding adoption of existing regu- 
lations, and that the Treasury is therefore free to change its rulings if it 
sees fit. The corollary is, of course, that the Court is equally free to strike 
down the interpretation, if it finds the regulation undesirable or unsound. 
Certainly the Court at the October 1939 term was little constricted by ad- 
ministrative rulings of which it disapproved. In this country we prob- 
ably have too much of an administrative tendency to publish interpreta- 
tions after insufficient consideration, then to reverse the precedent after a 
few years, and to upset closed cases, because years later a different rule 
seems sounder. Most of the evil comes from a retrospective or retro- 
active application of the new rule. Granted, however, that formal regula- 
tions should be thoughtfully prepared, and changed only for good cause 
shown, the Treasury should have the power to make the change with pros- 
pective effect when later decisions, new conditions, or greater administra- 
tive experience makes it imperative, even though a statutory reenactment 
has intervened. 

Two of the three other decisions in the income tax field follow older 
precedents. The Board of Tax Appeals having upheld the commissioner’s 
finding of fraud, a circuit court of appeals may not substitute its judg- 
ment of the facts, if there were substantial evidence to support the board’s 
conclusions. A taxpayer on a cash, as distinct from an accrual, basis, giv- 
ing a note for his liability as a guarantor, may not deduct his loss until he 
actually pays the note.’’ A fiduciary return filed in good faith on behalf of 
an investment trust fund, accurate in stating income, deductions and bene- 
ficiaries, is a sufficient return to start the running of the statute of limita- 

58 See the discussion by Stone, J., in Estate of Sanford v. Com’r, 308 U.S. 39, 48 (1939). 

8 Helvering v. Kehoe, 309 U.S. 277 (1940), citing a number of prior decisions. 

s? Helvering v. Price, 309 U.S. 409 (1940), following Eckert v. Burnet, 283 U.S. 140 (1931). 
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tions, even though the bureau determines three years later that the fund 
should be taxed as a corporation, and that therefore a corporation return 
should have been filed.s* This seems to be the kind of case that the bureau 
should never have litigated at all, much less taken to the Supreme Court. 

There were two other decisions as to income during the October 1939 
term. Griffiths v. Com’r’® traverses old ground in holding that “‘a tech- 
nically elegant arrangement whereby an intricate outward appearance was 
given” to the settlement of a fraud claim should be taxed for what it was. 
As a matter of fact, it is a mild slander on the legal profession to call the 
arrangement either technical or elegant. Anderson v. Helvering® holds 
that the petitioners are taxable on the gross proceeds from the oil produc- 
tion on lands conveyed to them under their agreement to pay $50,000 in 
cash and $110,000 from one-half of the proceeds of sale of oil or gas or 
from the sale of the fee. The Court regarded the deferred payments as 
payments on a sale. The decision turned largely upon the reservation of 
an interest in the fee, in addition to the interest in the oil production. 


Il. THE ESTATE TAX 


The Supreme Court had occasion to deal with the estate tax in only two 
decisions, but one of these, Helvering v. Hallock,* was a consolidation of 
five different cases, and has, moreover, far-reaching consequences in the 
gift tax as well as the estate tax field. It was reached by a divided court,*? 
the majority finding it necessary to overrule two of its own decisions of 
only five years standing.“ The material facts in the five cases differed 
slightly. The three Hallock trusts, part of a separation agreement, pro- 
vided for income for life to the settlor’s wife; upon her death the corpus 
was to go to the settlor if living, otherwise to the settlor’s son and daugh- 
ter. Under the Cassell trust, part of an antenuptial agreement, the income 


58 Germantown Trust Co. v. Com’r, 309 U.S. 304 (1940). 

59 308 U.S. 355 (1939); Rudick, op. cit. supra note 17, at 256. 

6° 310 U.S. 404 (1940). 

6 309 U.S. 106 (1940), noted in 53 Harv. L. Rev. 884 (1940); Inter Vivos Transfers and 
the Federal Estate Tax, 49 Yale L.J. 1118 (1940); Lowndes, Tax Avoidance and the Federal 
Estate Tax, 7 Law & Contemp. Prob. 309, 313, 316 (1940). 

6 Helvering v. Hallock (two cases); Helvering v. Squire; Rothensies v. Huston; Bryant v. 
Helvering. 

63 Frankfurter, J., delivered the majority opinion; Hughes, C. J., concurred on the ground 
that each of the cases was controlled by Klein v. United States, 283 U.S. 231 (1931); Roberts, 
J., and McReynolds, J., dissented in an opinion by the former. 

6s Helvering v. St. Louis Union Trust Co., 296 U.S. 39 (1935), noted in 49 Harv. L. Rev. 661 
(1936); Becker v. St. Louis Union Trust Co., 296 U.S. 48 (1935); Recent Developments in 
Federal Estate Taxation of Inter Vivos Trusts, 45 Yale L.J. 684, 690 (1936). 
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was to be paid to the prospective wife for her life; upon her death, the 
corpus and accumulations were to go to the settlor if living, otherwise to 
the wife. The Bryant trust provided for the payment of the income to the 
wife for life, then to the settlor if living; upon the death of the survivor, 
the principal was to be paid to the executors or administrators of the set- 
tlor’s estate. In each case, the settlor died before his wife. The question 
was whether the transfers were to be included in his gross estate under 
Section 302(c) of the Revenue Act of 1926, as transfers to take effect at or 
after death. The Court, in an opinion by Mr. Justice Frankfurter, which 
approved and followed Klein v. United States,* and expressly overruled 
Helvering v. St. Louis Trust Co. and Becker v. St. Louis Trust Co., held 
that they should be included in the husband’s gross estate. The opinion 
contains much criticism of the “‘unwitty diversities of the law of property 
derived from medieval concepts” and of the St. Louis Trust cases for fol- 
lowing them, plus a statement of the absence of compelling reasons, in 
stare decisis or interests created in reliance on such precedents, for apply- 
ing the prior decisions. It is less satisfactory in its citation of the positive 
reasons for a different rule. Moreover, unfortunately for lawyers who 
must live with the rule and know its scope, there is almost nothing to indi- 
cate its precise extent. The best summary of the Court’s reasoning seems 
to be its quotation from the Klein decision: 
It is perfectly plain that the death of the grantor was the indispensable and intended 
event which brought the larger estate into being for the grantee and effected its trans- 
mission from the dead to the living, thus satisfying the terms of the taxing act and 
justifying the tax imposed.®7 

Although the cases have been sometines spoken of as involving possi- 
bilities of reverter to the settlor, his interest in each case was more sub- 
stantial. He was to take principal or income, if he survived the life bene- 
ficiary, and the passage of principal to others, as in the Klein case, depend- 
ed upon the settlor’s prior death. His death was in this respect the gener- 
ating cause of the vesting of the corpus in possession in these beneficiaries. 
Hence, there is much to be said for the Chief Justice’s conclusion that the 
decision in the Klein case was controlling. But Mr. Justice Frankfurter’s 
main interest was in clearing away what he regarded as the debris of the 
two St. Louis Trust cases. In any event the result reached is sound. To the 
extent of the remainders, the transfers do in fact take effect in possession 
or enjoyment at or after the settlor’s death. The settlor has retained a 
substantial interest in himself which in the Hallock and Cassell trusts 
would operate, if he survived the income beneficiary, his wife, to give him 


$s 283 U.S. 231 (1931). % 296 U.S. 39 and 48 (1935). $7 283 U.S. 231, 234 (1931). 
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unencumbered ownership of the property. An interest does, therefore, 
pass out of him at his death. To be sure, it is not worth as much as the fee; 
and so, in a sense, his estate is overvalued when the value of the whole fee 
is included in it. But overvaluation in this sense is not peculiar to this 
kind of transfer; it is rather an attribute of the estate tax as compared with 
the inheritance tax. 

More space could be devoted to a consideration of the probable extent of 
application of the doctrines of the case. In general, the impatience of the 
majority of the Court with distinctions of the law of property leads one to 
the belief that the present Court will give the decision rather broad appli- 
cation. In particular, does it apply to cases in which the settlor has set up 
inter vivos trusts, providing for the payment to others both of the income 
and the corpus, but reserving to himself a reversionary interest only if all 
the designated beneficiaries predecease him? To take a strong, but likely 
case, suppose that the income beneficiary is the settlor’s wife, the remain- 
dermen his three young children. It is evident that, as a practical matter, 
the settlor’s reserved interest is valueless, although of course, a calamity 
might occur whereby all of the remaindermen would be wiped out. Must 
the settlor who wishes to provide for such a contingency insert as the con- 
tingent beneficiary an exempt institution? Further, to round out the dis- 
cussion, should a gift tax be applicable to the creation of such a trust? The 
most satisfactory integration of the two taxes would seem to result from a 
holding that the gift tax is applicable to the extent of the value of interests 
created in donee-beneficiaries, for certainly valuable irrevocable interests 
have been created in them. The settlor would have the burden of intro- 
ducing evidence as to the value of his reserved interest, which, as stated, 
is rather clearly nil. By a parity of reasoning, the estate tax should not be 
applied. 

It is by no means clear, however, that the lower courts or the Supreme 
Court will actually reach these results; and hence trusts draftsmen must 
for a time proceed with great caution. The uncertainty extends beyond 
the field of trusts. The Court of Claims, after much vacillation, finally 
concluded that the proceeds of insurance policies taken out by the dece- 
dent on his own life, and irrevocably assigned to his wife and son, who paid 
the premiums after the assignment, must be included in his estate, since 
the policies provided that if he survived the assignees, he and his estate 
became the beneficiaries. In such a case, the bureau may seek to apply 


68 For a more extended discussion of the whole topic, see Magill, op. cit. supra note 2. 


* Bailey v. United States, 31 F. Supp. 778 (Ct. Cl. 1940), noted in 53 Harv. L. Rev. 1208 
(1940); see also Magill, op. cit. supra note 2, at 788. 
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both a gift tax and an estate tax, at least pending the clarification of the 
scope of the Hallock case. Certainly the Hallock case is the beginning, not 
the end, of litigation as to the meaning, not merely of that deliberately 
ambiguous phrase “transfers intended to take effect in possession or en- 
joyment at or after death,” but of the insurance provision and perhaps 
other provisions as well. 

Morgan v. Com’r,”° the other estate tax decision, caused no division in 
the Court in holding that the determination of the question whether prop- 
erty subject to a power of appointment is to be included in the gross estate 
is a matter of construction of the federal statute, and does not turn on the 
state’s definition of the particular power as special or general. The Court, 
through Mr. Justice Roberts, succinctly stated the distinction thus: 

State law creates legal interests and rights. The federal revenue acts designate what 
interests or rights, so created, shall be taxed If it is found in a given case that 
an interest or right created by local law was the object intended to be taxed, the federal 
law must prevail no matter what name is given to the interest or right by state law.” 
Presumably, the local law should, therefore, be examined ‘‘to ascertain 
whether a power would be construed by the state court to permit the ap- 
pointment of the donee, his estate or his creditors,” and on the basis of the 
answer to that inquiry “the federal court would determine whether the 
power was general within the intent of the federal act.” 


Ill. THE GIFT TAX 


It was settled seven years ago by Burnet v. Guggenheim” that a transfer 
in trust subject to a power of revocation in the settlor became a taxable 
gift only when the power was relinquished. Both the Treasury and tax- 
payers remained in doubt” regarding liability to gift taxation in the case of 
a transfer subject to a power to change beneficiaries, but not in favor of the 
settlor. On the one hand, the settlor has parted with the most substantial 
of his property interests. On the other, the donees are not yet ascertained, 
or their secondary liability fixed. The settlor might even designate a char- 
ity and defeat the tax. Most important, perhaps, is the fact that a trans- 
fer subject to such a power will be included in the settlor’s estate.”4 Since 
the gift tax is supplementary to the estate tax, it may properly be held not 
to apply. 

7 309 U.S. 78 (1940). 

7” Ibid., at 80-81. 7 288 U.S. 280 (1933). 

73 See the discussion of administrative practice in Estate of Sanford v. Com’r, 308 U.S. 39, 
48 (1939). 

7 Porter v. Com’r, 288 U.S. 436 (1933), noted in 32 Mich. L. Rev. 563 (1934) and 18 Minn. L. 
Rev. 235 (1934). 
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In Estate of Sanford v. Com’r’s the Court held that the relinquishment of 
the power to alter beneficiaries but not in the settlor’s favor was a taxable 
gift. In the companion case of Rasquin v. Humphreys” the Court held 
that there was no completed gift, so long as the settlor retained such a 
power. Thus, gift tax liability can be avoided at will at the time of the cre- 
ation of a trust by the insertion of clauses giving the settlor the power of 
adding new beneficiaries, or changing old ones.7’ 

The revenue acts have been drawn on the basis that if a particular 
transfer has been subjected to a gift tax, and is also included in the gross 
estate, a credit for the gift tax should be allowed against the estate tax.’ 
The two taxes, therefore, are not intended to duplicate each other but to 
be supplementary. If the grantor has retained such powers over the ulti- 
mate disposition of the whole property that the estate tax will be applica- 
ble, it is reasonable to hold that he has not yet made a gift. The more seri- 
ous question is whether the Court meant that in no case, save a gift in 
contemplation of death, should both taxes be applicable. Mr. Justice 
Stone said: 

There is nothing in the language of the statute, and our attention has not been di- 
rected to anything in its legislative history to suggest that Congress had any purpose to 
tax gifts before the donor had fully parted with his interest in the property given, or 
that the test of the completeness of the taxed gift was to be any different from that to 
be applied in determining whether the donor has retained an interest such that it be- 
comes subject to the estate tax upon its extinguishment at death. The gift tax was 


supplementary to the estate tax. The two are in pari materia and must be construed 
together.79 


Suppose a husband has caused the creation of a joint tenancy or a ten- 
ancy by the entirety in himself and his wife, having supplied all the con- 
sideration himself. The husband has retained an interest in the property 
which will cause its inclusion at its full value in his gross estate.*° Is the 
transfer therefore not subject to gift taxation? It is clear that the husband 
has completely parted with a valuable property interest. In the case of a 
joint tenancy his wife may be entitled, for example, to sever her interest; 


5 308 U.S. 39 (1939). 

% 308 U.S. 54 (1939). An earlier decision to the same effect is Hesslein v. Hoey, 91 F. (2d) 
954 (C.C.A. 2d 1937), cert. den. 302 U.S. 756 (1937), noted in 5 Univ. Chi. L. Rev. 521 (1938) 
and 23 Corn. L.J. 464 (1938). See also Wales, “Indian” Gifts, 34 Ill. L. Rev. 119 (1939); 50 
Harv. L. Rev. 995 (1937). 

7 The significance and scope of the decisions are more fully discussed in Magill, op. cit. 
supra note 2, at 780 et seq. Some of the discussion herein is a paraphrase of what appears there. 

1 See Int. Rev. Code § 813(a) (1939). The credit is not entirely adequate, however, since 
the credit otherwise allowable for state death taxes is decreased thereby. 

79 Estate of Sanford v. Com’r, 308 U.S. 39, 44(1930). * Int. Rev. Code § 811(e) (1939). 
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in the case of a tenancy by the entirety, she may, under the local law, 
share in its rents, and be able to prevent its attachment for other than 
joint debts.** For these reasons the circuit court of appeals decisions sus- 
tain the Treasury in holding that the creation of a tenancy by the en- 
tirety by a husband through the use of his own funds is a taxable gift: 
These decisions appear to be good law, notwithstanding the Sanford deci- 
sion. The test of a taxable gift should be, it seems, whether the transferor 
completely relinquished, inter vivos, ownership and control of interests in 
the property having an ascertainable value. If he has, a gift tax should be 
applied, even though the estate tax may also be applicable. Thus, if the 
settlor has transferred property in trust but has reserved some reversion- 
ary interest, like that in Helvering v. Hallock,** or a less substantial inter- 
est, there should be held to be a taxable gift to the extent of the value of 
the interest created in donee beneficiaries. Nevertheless the result is not 
yet certain.*4 


IV. MISCELLANEOUS TAXES 


Two decisions complete the taxation cases adjudicated by the Supreme 
Court during the October 1939 term. In Haggar Co. v. Helvering*®s it was 
held that a capital stock tax return filed pursuant to Section 215 of the 
National Industrial Recovery Act of 1933°° may be amended within the 
time for filing the return, as extended by the Treasury, a result reached in 
1938 by statute.*? The Treasury regulations to the contrary were rejected. 


In The Sunshine Anthracite Coal Co. v. Adkins** the Bituminous Coal Act 
of 1937*° was upheld, including provisions whereby an excise tax of one 
cent a ton was imposed upon sales of bituminous coal by a producer; and 
an additional nineteen and one-half per cent tax upon non-code members. 
The Court found that the tax was a sanction to enforce the regulatory pro- 
visions of the act, not intended for revenue purposes; and that “‘the power 
of taxation, granted to Congress by the Constitution, may be utilized asa 


81 See Com’r v. Hart, 106 F. (2d) 269 (C.C.A. 3d 1939). 

® Lilly v. Smith, 96 F. (2d) 341 (C.C.A. 7th 1938), cert. den. 305 U.S. 604 (1939), noted in 
17 N.C.L. Rev. 71 (1938); Com’r v. Hart, 106 F. (2d) 269 (C.C.A. 3d 1939); Com’r v. Logan, 
109 F. (2d) 1014 (C.C.A. 3d 1940) (on the authority of the Hart case). See Federal Gift Tax 
on Transfers Creating Estates by Entireties, 47 Yale L.J. 1213 (1938); 37 Mich. L. Rev. 340 
(1938). 

83 309 U.S. 106 (1940). 

8+ For more elaborate discussion see Magill, op. cit. supra note 2, at 787-88. 

% 308 U.S. 389 (1940). 

% 48 Stat. 195, 207 (1933). 

87 52 Stat. 447, 565 (1938). See Int. Rev. Code § 1203 et seq. (1939). 

88 310 U.S. 381 (1940). 89 so Stat. 72 (1937), 15 U.S.C.A. § 828 (1939). 
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sanction for the exercise of another power which is granted it.”” The pro- 
visions of the act were found to be an exercise of the federal power over 
interstate commerce. 
CONCLUSION 

It is evident that one can hardly deduce a well-rounded philosophy of 
taxation from these comparatively few decisions of a single year. A few 
tendencies are observable, which may crystallize into an established point 
of view or mode of attack, or may, of course, be much modified or aban- 
doned. The taxing provisions of the revenue laws have been broadly con- 
strued; the general definition of income,®* and the scope of the estate tax” 
are greater than was thought. The exemption” and deduction provi- 
sions,®? on the other hand, have been quite strictly construed. In these re- 
spects, accepted canons of statutory construction have been followed. On 
the other hand, legislative history has not been given much weight, nor 
has the reenactment of a provision been treated as the adoption of Treas- 
ury regulations promulgated under the original section.*’ In general, it 
seems the Court will work out its own interpretation of the revenue laws, 
without too much regard for legislative, or even judicial, history or Treas- 
ury regulations; and its approach will be to give the laws a broad applica- 
tion. The taxpayer cannot count on a close technical interpretation; if his 
case is within the general spirit of the taxing sections, as the Court views it, 
he will be held liable, even though the Treasury can hardly point to a 
specific provision covering the situation. The Court may be regarded as 
responding thus to the great need of the national government for revenue. 
It is probable, however, that its response is rather the normal one of fresh 
minds on a new job. The new Court has upset some landmarks; it has 
raised many new uncertainties; lawyers must examine again their analysis 
of some of the old basic theses.*%* The most serious criticism is that some _ 
of the work should have been done, and can be better done, by Congress 
rather than by the Court. Nevertheless, the results of the year’s work are 
almost wholly salutary, and that is the highest praise a realist could be- 
stow. 

% Helvering v. Clifford, 309 U.S. 331 (1940). 

»* Helvering v. Hallock, 309 U.S. 106 (1940). 

% LeTulle v. Scofield, 308 U.S. 415 (1940); for this purpose, the reorganization definition 
may be classified as an exemption provision. 

% Deputy v. duPont, 308 U.S. 488 (1940); Higgins v. Smith, 308 U.S. 473 (10940); Real 
Estate-Land Title & Trust Co. v. United States, 309 U.S. 13 (1940). 

%4 See the discussion of the Clifford decision, p. 5 supra. 

% Helvering v. Wilshire Oil Co., 308 U.S. 90 (1939). 

% Cf. Ballantine, Business without Precedents, 166 Atlantic Monthly 235 (1940). 





MR. JUSTICE BLACK AND THE 
SUPREME COURT 


VincENT M. BARNETT, JR.* 


ECAUSE of the circumstances surrounding his accession to the 
B bench, the career of Hugo Lafayette Black as Associate Justice 
of the Supreme Court of the United States has been of more than 
usual public interest. Much of that interest has centered around criti- 
cisms which are unworthy of their subject. It must be said at the outset 
that this article is not primarily an attempt to defend Justice Black’s 
ability; in the three years that he has been a member of the Court he has 
demonstrated that he is fully qualified to perform his duties, and today 
his record on constitutional issues is already of considerable significance. 
Mr. Justice Black’s appointment to the bench marked the beginning of 
an important change in the Court’s attitude as to what the Constitution 
requires of the federal judiciary; a change involving greater judicial re- 
straint in dealing with legislation and also a restriction in the scope of the 
jurisdiction of the federal judiciary in dealing with the concerns of the 
several states. At first this change was only a surgence, expressed in 
Black’s dissenting opinions; but with the appointment of Justices Reed, 
Frankfurter, Douglas, and Murphy, the change began to find expres- 
sion in majority opinions." Justice Black’s role during this period has been 
a major one, and a study of his opinions aids materially in gaining an 
insight into the political and social theory behind the change—a change 
which in many ways is a resurgence of the constitutional views of Jefferson 
and Madison. 

Unfavorable publicity attending President Roosevelt’s choice of Sen- 
ator Black for the Supreme Court, together with the number of dissenting 
opinions rendered by the new Justice during his first term on the bench, 
inspired various attacks questioning the wisdom of the appointment. To 
the extent that these attacks were upon Black’s intellectual capacity to 
serve as a judge, they require no detailed consideration here. It has been 

* Instructor in Political Science, Williams College. 


* During Black’s first two years on the bench, the Court considered 126 cases involving 
constitutional issues. Black dissented thirteen times and indicated his separate concurrence 
seventeen times. In other words, in thirty cases—approximately 24 per cent of the time—he 
disagreed with either the ruling or the reasons of the majority. In the 1939 term, Black dis- 
sented but twice, and only once did he indicate a separate concurrence with the decision of the 
majority. 
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said that Black’s admittedly able constitutional opinions must have been 
ghost-written by some good lawyer.* This and similar charges have been 
discussed and disposed of by other observers.’ It has also been said that 
New Dealer Black, on the bench, has fashioned his constitutional views 
to suit the exigencies of the course of New Deal politics.‘ Mr. Justice 
Black’s record as United States Senator indicates, however, that the 
views he expresses in his opinions are not built upon mere ephemeral politi- 
cal considerations, but are the expression of a deep-rooted constitutional 
philosophy. Whether the judgment of a justice of the Supreme Court 
should be based upon a constitutional philosophy differing in any great 
degree from that of his immediate predecessors is, however, a different 
question ; and while it is true that this charge of lack of “judicial tempera- 
ment” is usually made by those whose real disagreement is with the con- 
stitutional philosophy itself, the charge nevertheless has some foundation 
in respected theories as to the nature of the judicial function. The charge 
can best be discussed after a consideration of the cases. 

Before turning to the opinions of Justice Black, however, it will be 
useful to survey the record of Senator Black; for that record expresses 
the man’s views perhaps even more clearly than the judicial opinions. 
His basic principles—a Jacksonian distrust of entrenched privilege and 
corporate greed, a firm belief in the prerogatives of legislatures as the 
representative organs in a democracy, and an aversion to judicial en- 
croachment upon the spheres of administrative and legislative action— 
these principles were clearly set forth during his terms in the Senate. His 
views on constitutional power have always been influenced by the con- 
viction that the Constitution must and does provide authority for effec- 
tive and progressive government. As early as 1930 his opposition to utility 
exploitation of the consumer and his belief in vigorous and effective public 
regulation were matters of public knowledge.’ As the moving figure in 

? Referring to Black’s dissenting opinion in McCart v. Indianapolis Water Co., 302 U.S. 
419 (1937), discussed infra p. 33, Newsweek reported: “Lawyers agreed that the dissent was 

To many who questioned Black’s legal knowledge, this opinion had the ear- 
marks of ghost-writing. A rumor got around and even into print that it was the work of Tom 
Corcoran, ace New Deal lawyer, expert on utilities, and close friend of the new Justice.” 


11 Newsweek, No. 21, at 26 (May 23, 1938). See also Lerner, Justice Black Dissenting, 146 
Nation 264 (March 5, 1938). 

3 See, e.g., Hamilton, Mr. Justice Black’s First Year, 95 New Republic 118 (June 8, 1938); 
Curtis, How about Hugo Black?, 163 Atlantic Monthly 667 (May, 1939); Lerner, Hugo 
Black: A Personal History, 145 Nation 367 (October 8, 1937); Lerner, Justice Black Dissent- 
ing, 146 Nation 264 (March s, 1938.) 

4 See, e.g., Childs, The Supreme Court Today, 176 Harpers 581 (May, 1938). 

5 72 Cong. Rec. 1489 (1930). 





22 THE UNIVERSITY OF CHICAGO LAW REVIEW 


the well-remembered Senatorial investigation into lobbying by public utili- 
ties he later identified himself more completely with these views.’ And as 
early as 1930 he attacked the unfair profits and “undesirable concentra- 
tion of wealth” in these utilities, remarking that “plunder of the many 
seems to have become the privilege of the few.’’? Furthermore, it was his 
view that the Fourteenth Amendment was not intended to impose a re- 
striction upon the power of states to regulate the activities of public utility 
and other corporations. In a Senate speech in 1935 on an anti-lynching 
measure he had occasion to refer to his study of the Fourteenth Amend- 
ment. “I found,” he remarked, ‘“‘that although the Fourteenth Amend- 
ment was intended to protect members of the colored race, it had served 
to protect not them, except in a very few instances, but it had served to 
protect corporate greed and cupidity. It had served, as we all know, to 
paralyze the arms of the States of the Union in their efforts to protect the 
people from corporate cupidity.”* 

His insistence upon broad powers for the states, however, was coupled 
with a belief in a strong national government, in those fields where Con- 
gress chose to act. He early indicated his adherence to a broad interpreta- 
tion of the commerce clause, saying that Congress’ power to regulate inter- 
state commerce is “supreme, as it would be in any single state.’’® One of 
the main obstacles in the way of governments’ attempts to meet changed 
conditions, he felt, was the usurpation of legislative power by judges. 
His notion that representative government requires a great deal of re- 
straint on the part of courts in dealing with the activities of state and 
national legislative and administrative bodies found constant expression 
in his senatorial utterances. The Constitution should not be “‘so misinter- 
preted and altered as to shackle the democratic processes themselves,””” 
for it was such “judicial tinkering with the Constitution” which “took 
from the people of my state and of every other state the right of their 
legislative representatives to regulate public utility rates except on condi- 
tion that the state shall be brought all the way to the Supreme Court in 
Washington for that Court to pass on a reasonable profit.”"* This process, 
he felt, “amounted to a clear usurpation of legislative power by the judges, 
changed the basic theory of our Constitution, .. . . protected wealth at 

* See Black, Inside a Senate Investigation, 172 Harpers 275 (February, 1936). 

7 72 Cong. Rec. 4469-70 (1930). * 79 Cong. Rec. 6359 (1935). 

® This statement was made during the argument on the regulation of the petroleum indus- 
try, January, 1935. 79 Cong. Rec. 757-58 (1935). 

1° 8: Cong. Rec. App. 307 (1937). 

*tTbid. This was a radio address of February 23, 1937, read into the record. 
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the expense of poverty, . . . . stripped the states of their powers and trans- 
ferred these powers to the dominant five or six judges.’’* It was a process 
which was “gradually and sometimes silently (as Jefferson said) absorbing 
to the federal judiciary, the only governmental department not respon- 
sible to the people, all the legislative rights of States and Federal Govern- 
ment.’*3 Republican government was not strengthened, he felt, by such 
assumption of power by courts. 


INTEGRATION OF STATE AND NATIONAL POWERS 


Some of Black’s most significant comments as a Supreme Court Justice 
have been made upon the problem of the integration of state and national 
powers in a federal system. He has emphasized his belief in a kind of 
federalism which would grant a wide field of action to the states when 
the national government has not acted, but one which would also give 
Congress broad powers where it chooses to act. Thus, Black has at- 
tempted to free state legislatures from many of the restrictions of the 
Fourteenth Amendment as heretofore interpreted and from the implied 
limitations of the commerce clause. At the same time, however, this in- 
crease in state power does not mean a corresponding decrease in national 
power. The national power, when exercised, Black is willing to uphold in 
its broadest terms. Conflicting state legislation is, of course, void.'4 An 
examination of his opinions on state legislation, on the extent of com- 
merce clause powers, and the scope of the jurisdiction of the federal 
courts, will help to clarify this position. 

In the twenty-nine cases involving state tax laws coming before the 
Court during his three years on the bench, Black has voted only once to 
invalidate a statute. In this instance, moreover, only a partial invalida- 
tion was required and a relatively unimportant issue was involved.’ In 
most of the cases concerning the Fourteenth Amendment and the taxing 
power of the states, the Court ruled to uphold the tax in question. In 
such instances Black merely went along with the majority. In a few 

281 Cong. Rec. App. 306 (1937). 13 81 Cong. Rec. App. 307 (1937). 

14 See, e.g., Black’s remark in Gwin Co. v. Henneford upholding the “sound position that 
state laws are not invalid under the commerce clause unless they actually discriminate against 


interstate commerce or conflict with a regulation enacted by Congress.” 305 U.S. 434, 446 
(1939). The intimation is clear that in the event of such conflict, the law would be invalid. 

*s Collins v. Yosemite Park & Curry Co., 304 U.S. 518 (1938), concerned a California tax on 
liquor sales made in Yosemite National Park, and a state license fee to sell or import liquor 
into the park. The former was held valid, the latter invalid, in a unanimous opinion written by 
Justice Reed. 

*6 Breedlove v. Suttles, 302 U.S. 277 (1937); Schuylkill Trust Co. v. Pennsylvania, 302 U.S. 
506 (1937); Guaranty Trust Co. v. Virginia, 305 U.S. 19 (1938); Welch v. Henry, 305 U.S. 134 
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cases he indicated some divergence from the views of the majority by 
concurring separately without opinion, but he did not express himself in a 
written opinion so long as the laws in question were ruled valid."” In a 
number of dissenting opinions Black has differed from the majority of 
the Court as to the extent to which the commerce clause is an implied 
restriction upon the state taxing power. His practical experience with 
legislative problems had led him to believe that courts are unable—except 
within certain broad limits—to set up satisfactory criteria in these cases; 
consequently, he insisted that the problem was for Congress to enact 
legislation aimed at integrating competing tax systems, and that until 
Congress had done so the Supreme Court should permit the states a broad 
degree of freedom. In Adams Mfg. Co. v. Storen** an Indiana gross in- 
come tax as applied to income derived from sales in other states was ruled 
unconstitutional, as constituting a burden on interstate commerce. In a 
long dissenting opinion Black pointed out that the tax was general in 
effect, that it did not discriminate against interstate commerce, and that 
it fell uniformly on all gross incomes. Nor did it contravene any law of 
Congress. He deplored the striking down of the statute because of “‘merely 
possible future unfair burdens,” and concluded: 

Until Congress, in the exercise of its plenary power over interstate commerce, fixes 
a different policy, it would appear desirable that the States should remain free to 
adopt tax systems imposing uniform and non-discriminatory taxes upon interstate 
and intrastate business alike.'® 

Again in Gwin Co. v. Henneford”® Black dissented from a majority opinion 
holding invalid a Washington tax on gross receipts from the business of 
marketing fruit shipped in interstate and foreign commerce. He asserted 
that the statute imposed a general, non-discriminatory tax measured by 
gross receipts upon all business operating in the state. He agreed with 
the majority as to the possible dangers in waiting for Congress to act, 
but he thought that the national legislature was the agency responsible 
for remedying them when they arose. 

It is essential today, as at the time of the adoption of the Constitution, that com- 
merce among the states and with foreign nations be left free from discriminatory and 


(1938); Felt & Tarrant Co. v. Gallagher, 306 U.S. 62 (1939); Pacific Tel. & Tel. Co. v. 
Gallagher, 306 U.S. 182 (1939); Curry v. McCandless, 307 U.S. 357 (1939); Graves v. Elliott, 
307 U.S. 383 (1939); Pearson v. McGraw, 308 U.S. 313 (1939); Ford Motor Co. v. Beauchamp, 
308 U.S. 331 (1939); Madden v. Kentucky, 309 U.S. 83 (1940); Illinois Central R. Co. v. 
Minnesota, 309 U.S. 157 (1940). 

17 Dixie Ohio Express Co. v. State Revenue Com’n, 306 U.S. 72 (1939); Southern Pacific Co. 
v. Gallagher, 306 U.S. 167 (1939). 


28 304 U.S. 307 (1938). 9 Tbid., at 327. 2° 305 U.S. 434 (1939). 
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retaliatory burdens imposed by the States. It is of equal importance, however, that 
the judicial department of our government scrupulously observe its constitutional 
limitations and that Congress should adopt a broad national policy of regulation—if 
otherwise valid state laws combine to hamper the free flow of commerce.** 


The most recent expression of these views is in the dissenting opinion in 
McCarroll v. Dixie Greyhound Lines,” in which—it is important to note— 
Black was joined by Justices Frankfurter and Douglas. This case con- 
cerned an Arkansas tax imposed on each gallon of gasoline, above twenty, 
brought into the state by motor vehicles for use as fuel in such vehicles. 
The proceeds of the tax were allocated for use in highway maintenance. 
In the particular case the tax was applied to gasoline carried by inter- 
state motor busses for use as fuel in the course of an interstate journey. 
The majority ruled the tax unconstitutional, refusing to accept the con- 
tention that it was a tax on the privilege of using the highways. The three 
dissenters thought it could reasonably be considered such a tax, since it 
reached busses and trucks, which caused the heaviest wear on the roads. 
They were of the opinion, however, that such considerations should be 
for the legislative branch—the Court “has but a limited responsibility in 
that state legislation may here be challenged if it discriminates against 
interstate commerce or is hostile to the congressional grant of authority.’ 
Federal action is necessary to bring about appropriate uniformity in the 
regulation of interstate commerce. But courts are not equipped to do the 
task. The problem is for Congress. 

Unconfined by “the narrow scope of judicial proceedings” Congress alone can, in 
the exercise of its plenary constitutional control over interstate commerce, not only 
consider whether such a tax . . . . is consistent with the best interests of our national 
economy, but can also on the basis of full exploration of the many aspects of a compli- 
cated problem devise a national policy fair alike to the States and our Union. Diverse 
and interacting state laws may well have created avoidable hardships But the 
remedy, if any is called for, we think is within the ample reach of Congress.*4 


* Tbid., at 455. 

* 309 U.S. 176 (1940). 33 Tbid., at 184. 

*4 Tbid., at 189. Black voted with the majority in the remaining tax cases, in all of which 
(except Collins v. Yosemite Park & Curry Co., 304 U.S. 518 (1938)) the exercise of state power 
was upheld. See note 16 supra for cases involving the Fourteenth Amendment. State tax laws 
challenged under the federal commerce power were upheld in: Western Livestock v. Bureau of 
Revenue, 303 U.S. 250 (1938); Coverdale v. Pipe Line Co., 303 U.S. 604 (1938); Bacon & 
Sons v. Martin, 305 U.S. 380 (1939); Puget Sound Stevedoring Co. v. State Tax Com’n, 302 
U.S. 90 (1937); McGoldrick v. Berwind-White Co., 309 U.S. 33 (1940); McGoldrick v. Felt & 
Tarrant Co., 309 U.S. 70 (1940); McGoldrick v. Compagnie Générale Transatlantique, 309 
U.S. 430 (1940). A Hawaii tax, challenged under the commerce clause and the Fifth Amend- 
ment, was upheld in Inter-Island Steam Navagation Co. v. Hawaii, 305 U.S. 306 (1938), with 
Black writing the majority opinion. 
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Thus, while Black’s position on state power seems Jeffersonian, and his 
insistence upon Congress’ “plenary constitutional control over interstate 
commerce” may seem Hamiltonian, this paradox may be explained by 
the Justice’s understanding that problems of commerce (i.e., economic 
life) are indeed national and that the Constitution provides the Congress 
with power to deal with them. 

Not only does Black seek to point out the limits of the commerce clause 
restrictions on state activity, but he has also developed very clear views 
on the application and scope of the Fourteenth Amendment as a restric- 
tion on state regulations of corporate activities.» Black’s disagreement 
with the majority on this point has been on two levels. First, he does not 
believe that the Fourteenth Amendment should apply to corporations at 
all; and in this view he continues to stand alone. Second, he believes that 
even if the Fourteenth Amendment is to be used to protect corporations, 
it should not furnish a basis for such extensive judicial review as has here- 
tofore obtained. In Conmecticut General Life Ins. Co. v. Johnson® Black 
sets forth his view that the Fourteenth Amendment does not apply to 
corporations. In that case the Court invalidated a California corporate 
franchise tax, levied on the privilege of doing business in the state and 
measured by gross premiums, as applied to an insurance company effect- 
ing reinsurance outside the state. Dissenting, Black thought that the cor- 
porate franchise tax had not been proved “beyond all reasonable doubt” 
to violate the Federal Constitution—i.e., that the majority of the Court 
was carrying the process of judicial review too far—and that the state 
supreme court should therefore be sustained. He went beyond this, how- 
ever, and took occasion to strike directly at one of the commonly ac- 
cepted postulates regarding the due process clause of the Fourteenth 
Amendment. He denied that the word “person” in that amendment in- 
cluded corporations within the sphere of its operation. “Neither the his- 
tory nor the language” of the provision, he said, justifies the inclusion of 
corporations within its protection.” Historically, the Fourteenth Amend- 
ment “followed the freedom of a race from slavery.” Taking the language 
of the amendment, he showed how the word “person” as used in other 

*s The contract clause has become a less important restriction on state activity in recent 
years. Wright, The Contract Clause of the Constitution (1938). In Indiana ex rel. Anderson 


v. Brand, 303 U.S. 95 (1938), Black wrote a unanimous opinion holding that Indiana legisla- 
tion affecting teachers’ tenure was not invalid under the contract clause. 


* 303 U.S. 77 (1938). 
27 Ibid., at 85-86. For a discussion as to whether the history of the provision justifies ap- 


plication of the amendment to corporations, see McLaughlin, The Court, the Corporation, 
and Conkling, 46 Am. Hist. Rev. 45 (October, 1940). 
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phrases of the same article could not mean “corporation.”** Yet in the 
first fifty years after its adoption, in only one-half of one per cent of the 
cases was the amendment invoked for the protection of Negroes, while 
in more than fifty per cent it was extended to corporations. “If the people 
of this nation,’”’ concluded Black, 

wish to deprive the states of their sovereign rights to determine what is a fair and just 
tax upon corporations doing a purely local business within their own state boundaries, 
there is a way provided by the Constitution to accomplish this purpose. That way does 
not lie along the course of judicial amendment to that fundamental charter. An 
Amendment having that purpose could be submitted by Congress as provided by the 
Constitution. I do not believe that the Fourteenth Amendment had that purpose, 
nor that it should be construed as having that purpose.** 

As in state tax legislation cases, so in state police power cases Black 
has sought generally to uphold the power of the state to legislate with 
regard to its local industries. In a suit to enjoin the enforcement of a 
Florida statute providing for the marking and labeling of canned citrus 
fruit products, the federal district court dismissed the bill upon motion 
to dismiss, and consequently without hearing the evidence. The Supreme 
Court, in a short per curiam opinion,*° reversed the decree and remanded 
the case for trial, stating that the allegations in the plaintiff’s bill were 
sufficient to call the constitutionality of the statute into question under 
the Fourteenth Amendment and that the district court should have heard 
the evidence. For Black the presumption in favor of the constitutionality 
of state legislation was so strong, and the general economic background 
of the particular legislation—a matter of such common knowledge that 
the Court might take judicial notice of it—so persuasive, as to render 
the possibility of the plaintiff’s adducing evidence to show unconstitu- 
tionality so remote that there was no justification for the delay caused 
by sending the suit back for trial. 

This presumption in favor of state legislation—to be noted particularly 
in matters relating to taxation and the regulation of economic affairs— 
does not extend, however, to legislation which is challenged as restricting 
civil liberties. It is significant that of the eleven instances in which Black 

*8 Section 1 refers to ‘“‘all persons born or naturalized.’”’ Section 2 declares that representa- 
tives shall be apportioned according to the whole number of ‘‘persons” in each state, excluding 
Indians not taxed. Section 3 provides that no “‘person” who engaged in insurrection could be a 


Senator or Representative. Could corporations, Black asked, have been meant by the word 
“person” in any of these provisions? 


** Connecticut Gen’l Life Ins. Co. v. Johnson, 303 U.S. 77, 90 (1938). 

3° Polk Co. v. Glover, 305 U.S. 5 (1938). 

3 Tbid., at 16. See also Mayo v. Lakeland Highlands Canning Co., 309 U.S. 310 (1940). 
# Cf. Schneider v. State, 308 U.S. 147, 155, 162, 163 (1939). 
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has voted to invalidate state laws, nine were cases voiding statutes in- 
volving restrictions on civil liberties. Two of these concerned anti-picket- 
ing ordinances,** and three others concerned licensing of circular and 
handbill distribution.*4 True, his record on civil liberties is little different 
from that of other members of the Court, but in view of his hesitancy 
to invalidate other kinds of state legislation under the Constitution, it is 
of added significance that he should do so here. There is nothing in Black’s 
record to deny that the Fourteenth Amendment, in this respect at least, 
is an important limitation on state action. And it is interesting to note, 
in view of some of the less responsible charges which have been made 
against Black, that his record on cases involving Negroes will bear the 
most severe scrutiny. He has been with the majority in several cases 
protecting Negroes from the unequal operation of state laws and judicial 
procedure.*s And in Chambers v. Florida** he wrote the opinion of the 
Court reversing the convictions of murder obtained against four Negroes 
on the basis of confessions secured by five days of questioning and coer- 
cion. The methods revealed by the record, he said, were unnecessarily 
harsh. 


Today, as in ages past, we are not without tragic proof that the exalted power of 
some governments to punish manufactured crime dictatorially is the handmaid of 
tyranny. Under our constitutional system, the courts stand against any winds that 
blow as havens of refuge for those who might otherwise suffer because they are help- 


less, weak, outnumbered, or because they are non-conforming victims of prejudice and 
public excitement.37 


33 Thornhill v. Alabama, 310 U.S. 88 (1940), and Carlson v. California, 310 U.S. 106 (1940). 
The only two instances in which Black voted to invalidate state action, aside from civil 
liberties cases, were Collins v. Yosemite Park & Curry Co., 304 U.S. 518 (1938), and Hale v. 
Bimco Trading Co., 306 U.S. 375 (1939). In the latter case he voted with the Court in an 
opinion written by Justice Frankfurter, ruling that a Florida statute requiring the inspection 
of imported cement, imposed too high a fee and constituted an unlawful discrimination against 
interstate commerce. 


34 Lovell v. Griffin, 303 U.S. 444 (1938); Hague v. CIO, 307 U.S. 496 (1939); and Schneider 
v. State, 308 U.S. 147 (1939). See also Cantwell v. Connecticut, 310 U.S. 296 (1940). But cf. 
Minersville School District v. Gobitis, 310 U.S. 586 (1940), where a flag-salute law was upheld 
in the face of a claim for protection of freedom of conscience and religion under the due process 
clause of the Fourteenth Amendment. Black voted with the majority. 

38 Hale v. Kentucky, 303 U.S. 613 (1938); Missouri ex rel. Gaines v. Canada, 305 U.S. 337 
(1938); Lane v. Wilson, 307 U.S. 268 (1939). These cases involved, respectively, the exclusion 
of Negroes from the jury list, the failure to provide a legal education for Negroes in the institu- 
tions of the state, and a discriminatory election registration law. Black himself wrote the 
majority opinion in Pierre v. Louisiana, 306 U.S. 354 (1939), holding that the exclusion of 
Negroes from the grand jury was a denial of a constitutional right. 

36 309 U.S. 227 (1940). See also White v. Texas, 310 U.S. 530 (1940), in which Black’s 
majority opinion is based on the Chambers case. 

37 Ibid., at 241. 
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It is true that the views entertained by Justice Black with regard to 
the application and scope of the Fourteenth Amendment in cases involv- 
ing corporations and with regard to an implied limitation in the commerce 
clause on the taxing powers of the states have not found acceptance in 
the majority opinions of the Court. However, the shift in attitude by the 
Supreme Court with regard to intergovernmental tax immunity is an 
important instance of the acceptance by the majority of the views first 
expressed in concurring opinions by Black. Soon after he had commenced 
his duties, the Court rendered an important decision in two cases argued 
and decided together.** It was held that a state tax on the gross receipts 
of a contractor, derived from a contract with the United States, did not 
constitute a burden on a federal instrumentality and was a valid exercise 
of the state taxing power. This was a five-to-four decision. Justices Rob- 
erts, McReynolds, Sutherland and Butler, dissenting,** felt that strict ap- 
plication of the old doctrine of intergovernmental tax immunity required 
the voiding of such a state tax. Chief Justice Hughes wrote the majority 
opinion in this case. Black voted with the majority, without, as yet, ex- 
pressing any individual views on the matter.*° Shortly afterward, the 
Court in two cases upheld the application of the federal income tax to 
persons claiming immunity by reason of connection with state govern- 
ments. In Helvering v. Therrell* the application of the income tax to 
persons hired in the liquidation of a corporation by state officers was 
upheld by a unanimous court. In Helvering v. Mountain Producers Co.” 
the application of the federal income tax to a lessee of state school lands 
was ruled valid. Chief Justice Hughes wrote the opinion, with Justices 
McReynolds and Butler dissenting. In both these cases Black voted with 
the majority without undertaking to express his views. 

When the important case of Helvering v. Gerhardt*® arose, however, 
Black no longer contented himself with silent acquiescence. In this in- 
stance he again agreed with the decision of the majority, but for the first 
time took occasion to attack the time-worn formula that while “non- 

38 James v. Dravo Contracting Co., 302 U.S. 134 (1937), and Silas Mason Co. v. Tax Com’n, 
302 U.S. 186 (1937). 

39 302 U.S. 134, 161 (1937). 

4° The following year, in Atkinson v. Tax Com’n, 303 U.S. 20 (1938), the Court ruled in a 
per curiam opinion that the Oregon income tax on persons working on the Bonneville Dam, 
being built by contract with the United States, constituted no burden on a federal instru- 
mentality. In Helvering v. Bankline Oil Co., 303 U.S. 362 (1938), a federal tax on the profits 


of a lessee of state oil lands was upheld as not interfering with a state instrumentality. Black 
was silently with the Court in both these cases. 


# 303 U.S. 218 (1938). # 303 U.S. 376 (1938). 43 304 U.S. 405 (1938). 
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essential” government activities could be taxed by the other government, 
“essential” functions could not be so taxed. The case involved a federal 
tax on the salary of employees of the Port of New York Authority. Justice 
Stone, writing the majority opinion, upheld the application of the tax on 
the basis of the usual formula, finding that such a tax did not impede 
any “essential” state function. Black, while concurring* in the result 
that the tax was valid, went beyond the majority opinion and urged that 
the Court should now reconsider Collector v. Day,* the leading precedent 
for intergovernmental tax immunity. The Constitution, he asserted, gave 
no implied immunity to either state or federal government from taxation 
by the other. Any judicial attempt to impose such immunity—except 
within the broad limits set by the discrimination test—was therefore not 
only without constitutional foundation, but clumsy in practice. Discus- 
sing the usual “essential governmental function” formula, Black re- 
marked: 

Conceptions of “essential governmental functions” vary with individual phil- 
osophies The genius of our government provides that within the sphere of con- 
stitutional action, the people—acting not through the courts but through their elected 


legislative representatives—have the power to determine as conditions demand what 
services and functions the public welfare requires.** 


At the same term a federal admission tax as applied to the football games 
of a state university was upheld in a majority opinion written by Justice 


Roberts, wha.applied the old formula.‘’ Black again indicated a concur- 
rence with the result only. Justices McReynolds and Butler dissented. 

This gradual shift in attitude, noticeable first in a loose application of 
the old “essential function” criterion,** and later in the separate concur- 
rences of Justice Black, reached its climax in Graves v. New York ex rel. 
O’ Keefe.*° Here Justice Stone not only wrote the majority opinion up- 
holding a state income tax on a federal employee, but adopted the sugges- 
tion made by Black a scant year earlier®® to overrule the sixty-eight-year- 
old precedent of Collector v. Day. Hence, in a short space of time the 
view of Black, expressed first in a separate concurring opinion, had be- 
come essentially the view of the majority. As a fitting epilogue to this 

44 Tbid., at 424. 4811 Wall. (U.S.) 113 (1871). 

4 Helvering v. Gerhardt, 304 U.S. 405, 426-27 (1938). 

47 Allen v. Regents, 304 U.S. 439 (1938). 

4 The dissents of Justices Roberts, McReynolds, Butler, and Sutherland in James v. Dravo 
Contracting Co., 302 U.S. 134 (1937), and of Justices McReynolds and Butler in Helvering v. 


Mountain Producers Corp., 303 U.S. 376 (1938), and Helvering v. Gerhardt, 304 U.S. 405 
(1938), point out the departure from the former applications of the criterion. 


49 306 U.S. 466 (1939), noted in 6 Univ. Chi. L. Rev. 705 (1939). 
5° Note 44 supra. 
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line of decisions, Black himself wrote the majority opinion in a case 
shortly thereafter,* ruling, on the basis of the O’Keefe case, that a Utah 
state income tax on the salaries of Reconstruction Finance Corporation 
attorneys was constitutional. Thus was accomplished, during Black’s first 
two years on the Supreme Court, a sweeping change in what had seemed 
to many to be fundamental constitutional doctrine. 

The intergovernmental tax immunity cases thus far discussed have 
dealt only with an implied immunity, heretofore said to exist and to be 
judicially enforceable because of the nature of the federal system itself. 
To deny that an implied immunity exists is not to deny that Congress may 
specifically provide for the tax immunity of one of its agencies. Thus, 
Black voted with the majority in Pittman v. Home Owners’ Loan Corp.,” 
where the Court held that a state tax on mortgage recording was invalid 
as applied to the HOLC, since Congress had expressly provided that the 
agency should be immune from taxation. 

Limitation upon the extent to which the Supreme Court may give 
effect to an implied prohibition under the commerce clause; reluctance 
to apply the Fourteenth Amendment to state laws regulating corpora- 
tions; impatience with procedural technicalities where the enforcement 
of state regulatory measures is at stake; refusal to find judicial power to 
enforce an implied constitutional immunity in intergovernmental tax 
cases—all are manifestations of a constitutional philosophy which would 
draw clearer lines between state and national affairs and limit the power 
of the federal courts to blur those lines. And it is perhaps not entirely 
coincidence that it was during the early part of Justice Black’s term that 
the Court, in Erie R. Co. v. Tompkins, took occasion to strike a more 
direct blow at the power of the federal courts by overruling Swift v. 
Tyson.54 While it may be agreed that Justice Black’s influence was of 
minor importance in the Erie case (as compared with that of Justice 
Brandeis), it is nevertheless significant that Black has expressed a sym- 
pathy with the doctrine surpassing even that of his brethren. 

Even before the Erie case, Black had given some indication of his posi- 
tion. In a suit on a life insurance policy, the majority of the Court upheld 
the lower federal court in applying the federal common law rule as to the 
effect of a presumption.’s Black, dissenting, thought that the state rule 
should have been applied. In part, his opinion was based upon an objec- 

5* State Tax Com’n v. Van Cott, 306 U.S. 511 (1939). See also Buckstaff Co. v. McKinley, 
308 U.S. 358 (1940). 

5% 308 U.S. 21 (1939). 

53 304 U.S. 64 (1938). 58 New York Life Ins. Co. v. Gamer, 303 U.S. 161 (1938). 

5416 Pet. (U.S.) 1 (1842). 56 Tbid., at 172. 
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tion to the federal rule itself because of its operation in giving a “jury 
function’’ to the judge; but his view is also based upon the notion that the 
state rule should in any event be controlling. Significantly Black failed 
to mention the existence of a state statute (set out in brief of counsel)s’ 
which might arguably have permitted the application of state law within 
the doctrine of Swift v. Tyson; a fact which may perhaps be taken to 
indicate that he did not care to limit the effect of his remarks to the par- 
ticular case before him, 

Since the Erie case, Black has manifested a disposition to give the doc- 
trine a more rigorous application than that given by the majority. In a 
suit by the United States as guardian of an Indian, for interest on taxes 
erroneously collected by a Kansas county, the majority held that interest 
should be denied, but refused to apply the Kansas law.** Black, concur- 
ring in the denial of interest, objected to the majority’s reasoning, stating 
that he concurred “because the laws of Kansas deny interest on tax 
refunds 

Finally, it was Justice Black who wrote the opinion in a recent case 
which apparently gives a considerable extension to the doctrine of Erie v. 
Tompkins. In a bankruptcy litigation in a federal court, a dispute arose 
regarding the title to certain land held by the bankrupt estate. Under 
the Erie case, state law would supposedly have been applied by the federal 
court; but because there was no settled state law on the question in dis- 
pute, Justice Black held for a unanimous court that the local nature of the 
matter required that it actually be sent to the state courts for decision. 
Thus was effected an even more complete separation between state and 
national affairs than was envisaged in the Erie case. 


RELATION BETWEEN COURTS AND OTHER AGENCIES 
OF GOVERNMENT 

The cases discussed above demonstrate Justice Black’s belief that a 
federal system functions best when there is a clear separation between 
state and national activities; that as an aid to this separation of activities, 
federal courts must exercise restraint in dealing with the activities of state 

57 Mont. Rev. Code Ann. (Anderson, 1935) § 10600, cited in Brief of Respondent, at 69, 
New York Life Ins. Co. v. Gamer, 303 U.S. 161 (1938). 


88 Board of County Com’rs v. United States, 308 U.S. 343 (1939). Cf. Pullman Co. v. 
Jenkins, 305 U.S. 534, 542, 547-48 (1939). 
% 308 U.S. 343, 353, 355 (1939). 


6° Thompson v. Magnolia Petroleum Co., 309 U.S. 478 (1940), noted in 7 Univ. Chi. L. Rev. 
727 (1940). 
6: See 7 Univ. Chi. L. Rev. 727 (1940). 





MR. JUSTICE BLACK 33 


legislatures. Justice Black’s insistence upon narrowing the operation of 
federal court review does not arise alone, however, from his desire for a 
clear separation between state and national activities. It arises also from 
his belief that since it is the legislative and administrative bodies who are 
responsible to the people in a representative government, the preservation 
of the representative nature of the government requires that the courts, 
simply because they are courts rather than legislative or administrative 
bodies, limit the scope of their review of state administrative matters, 
national administrative activity, and national legislation. 

In the sphere of public utility regulation by state administrative bodies, 
Black’s objections to the prevailing scope of judicial review are closely 
analogous to his views in dealing with the validity of state statutes. Admit- 
ting, of course, that administrative regulations are subject to review under 
traditional concepts of procedural due process, he denies that the Four- 
teenth Amendment furnishes authority for the federal courts to indulge 
in judicial rate-making under notions of substantive due process. Even 
where Black has admitted the power to review, he has disagreed with the 
scope of the review granted. For the majority the case of McCart v. In- 
dianapolis Water Co. could be decided temporarily by a short per curiam 
opinion sending the case back to the district court for retrial on the ques- 
tion of confiscation in view of the change in economic conditions which 
had occurred between the time of the taking of evidence and the rendering 
of the decree. For Black the litigation provided the opportunity to set 
down, in one of his first written opinions on the Court, his views with re- 
gard to the function of the federal courts in dealing with the intrastate 
utility problem and the general problem of valuation and rate-making.* 
In the first place, in the absence of any allegation by the company of lack 
of procedural due process in its dealings with the state commission, Black 
objected to any review by the federal courts. Noting that the Indianapolis 
Water Co. was a single company located within a single state, he re- 
marked, “I believe that the State of Indiana has the right to regulate 
the price of water in Indianapolis free from interference by federal 
courts.’’* 

For the first hundred years of this Nation’s history federal courts did ot interfere 
with state legislation fixing maximum rates for public services performed within the 
respective states. The state legislatures, according to a custom which the Court 
declared had existed “from time immemorial” decided what those maximum rates 
should be. This Court also said that “for protection against abuses by legislatures the 


people must resort to the polls, not to the courts.” It was not until 1890 that a divided 
court finally repudiated its earlier constitutional interpretation and declared that due 


® 302 U.S. 419 (1937). 3 Thid., at 423. 64 Thid., at 441. 
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process of law requires judicial invalidation of legislative rates which the courts believe 
confiscatory. The dissenting justices adhered to the long existing principle that regula- 
tion of public utilities was a “legislative prerogative and not a judicial one.”’®s 

In the second place, even assuming that review was proper, Black objected 
to the procedure employed by the majority. The litigation had begun in 
1931; in 1937 it was to be returned for consideration “‘anew.”’ In view of 
the “almost insuperable obstacles to rate regulation,’ he warned that the 
case would keep shuttling back and forth until the Supreme Court handed 
down a definitive decision; that the only function of the Court was to 
decide the issue of confiscation, and that there was ample material in the 
record to indicate that there was no confiscation. 

In United Gas Co. v. Texas® he again disagreed with the reasoning of 
the Court in a utility rate case. The Court ruled that a rate fixed by the 
Texas Railroad Commission was no violation of due process. Black, con- 
curring, took occasion to stress his view that the function of the Court is 
limited to a review of the procedural due process.* Applying this view 
to the particular case, he quoted an 1877 opinion to the effect that 
it is not possible to hold that a party has, without due process of law, been deprived 


of his property, when, as regards the issues affecting it, he has, by the laws of the State, 


a fair trial in a court of justice, according to the modes of proceeding applicable to 
such a case.® 


Not only, therefore, has Black declined to find any of the rate orders 
before the Court confiscatory, but he has gone on record as favoring a 
reinterpretation of the Fourteenth Amendment narrowing the scope of 
review of the federal judiciary over the actions of state administrative 
agencies. 

In the sphere of federal administrative action, Black’s record is con- 
sistent with his general attitude of respect for the practical problems 
facing legislative and administrative bodies. In the twenty-six cases be- 
fore the Court involving federal administrative action, during the three 
years the majority has on five occasions reversed an administrative rul- 
ing.”° In every one of these five cases Black dissented. In one case he 


*s Ibid., at 427-28. $7 303 U.S. 123 (1938). 

% Thid., at 435. 8 Thid., at 146. 

6 Tbid., at 153, quoting Davidson v. New Orleans, 96 U.S. 97, 105 (1877). Cf. Driscoll v. 
Edison Light & Power Co., 307 U.S. 104 (1939), where the majority upheld a Pennsylvania 
temporary rate statute, on the ground that the state commission, in applying the statute, had 
used the “rule of Smyth v. Ames.”’ Justices Frankfurter and Black, concurring, stated that the 
procedure as set forth in the statute was adequate. 


7° Morgan v. United States, 304 U.S. 1 (1938); Consolidated Edison Co. v. NLRB, 305 
U.S. 197 (1938); NLRB v. Columbian Enameling & Stamping Co., 306 U.S. 292 (1939); 
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dissented without opinion,” in two others he concurred in a dissenting 
opinion written by Justice Reed,” and in still another he and Reed dis- 
sented without specific opinions.’? It is in his own dissenting opinion in 
NLRB v. Columbian Enameling & Stamping Co." that one finds the first 
expression of Black’s opinions with regard to the relationship of the Court 
to federal administrative agencies. The National Labor Relations Board 
had issued an order demanding the reinstatement of certain employees 
found to have been discharged in violation of the National Labor Rela- 
tions Act. The majority of the Court reversed the order, finding the evi- 
dence insufficient to support it. Black dissented, pointing out that the act 
provides that “‘findings of the Board as to the facts, if supported by evi- 
dence, shall be conclusive.” Accepting this as a real limitation on the 
power of the courts to review, meaning that “courts should not—as here— 
substitute their appraisal of the evidence for that of the Board,” Black 
stated that 

the Labor Board, the Federal Trade Commission, the Interstate Commerce Commis- 
sion, the Securities and Exchange Coramission, and many other administrative 
agencies were all created to deal with problems of regulation of ever increasing com- 
plexity in the economic fields of trade, finance and industrial conflicts. Congress thus 
sought to utilize procedures more expeditious and administered by more specialized 


and experienced experts than courts had been able to afford. The decision here tends 
to nullify this Congressional effort.7® 


( 

In his first two years on the bench, Black wrote only one majority 
opinion dealing with administrative law.’”7 Of eleven such cases before 
the Court in the 1939 term, however, Black wrote the opinion of the Court 
in five.”* In these opinions, and particularly in NLRB v. Waterman Steam- 
ship Corp.”? and NLRB »v. Bradford Dyeing Ass’n,®° he elaborated his 


NLRB v. Fansteel Metallurgical Corp., 306 U.S. 240 (1939); and NLRB v. Sands Mfg. 
Co., 306 U.S. 332 (1939). Cf. National Licorice Co. v. NLRB, 309 U.S. 350 (1940), and 
American Mfg. Co. v. NLRB, 309 U.S. 629 (1940), involving partial modification of board 
orders. Black also dissented in these cases, along with Justice Douglas. 


™ Morgan v. United States, 304 U.S. 1, 22 (1938). 

™ Consolidated Edison Co. v. NLRB, 305 U.S. 197, 244 (1938); NLRB v. Fansteel Metal- 
lurgical Corp., 306 U.S. 240, 265 (1939). 

73 NLRB v. Sands Mfg. Co., 306 U.S. 332, 346 (1939). 

74 306 U.S. 292, 300 (1939). 

5 Ibid., at 301. 16 Thid. 

77 FTC v. Standard Education Society, 302 U.S. 112 (1937). 

1 Helvering v. Lazarus, 308 U.S. 252 (1939); NLRB v. Falk Corp., 308 U.S. 453 (1940); 
NLRB v. Waterman Steamship Corp., 309 U.S. 206 (1940); NLRB v. Bradford Dyeing Ass’n, 
310 U.S. 318 (1940); United States v. Chicago Heights Trucking Co., 310 U.S. 344 (1940). 

% 309 U.S. 206 (1940). 8 310 U.S. 318 (1940). 
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position that administrative findings of fact supported by evidence which 
permits, at most, conflicting inferences are conclusive upon review by 
the courts.** He insisted that: “The proper working of the scheme fash- 
ioned by Congress to determine industrial controversies fairly and peace- 
ably demands that the courts quite as much as the administrative body 
act as Congress has required.” 

As to the role of the federal courts with regard to national legislative 
activity Black has had little occasion to deviate from the views of the 
majority, since in every one of the twenty-eight cases in this three-year 
period involving the validity of a federal statute the law was sustained." 
He has not directly expressed his individual views on such questions as 
the due process clause of the Fifth Amendment, the federal taxing power, 
or the delegation of legislative powers to the executive. On this last point, 
however, there is some evidence that he may be prepared to announce 
views somewhat different from those of the majority. In all cases in which 
the charge of unconstitutional delegation was made, the Court deemed 
it ill-founded and Black agreed. It is perhaps significant, however, that 
in Shields v. Utah Idaho Central R. Co.*4 Black concurred in the result 
only, without expressing his reasons, but presumably reserving acceptance 
of the views advanced by the majority opinion in support of that result. 
In view of his use of this technique in preparing the way for his remarks 
on intergovernmental tax immunity and on state public utility regulation, 
one might expect to hear, as soon as the occasion calls for it, an exposition 
of the views of Justice Black on the doctrine of the separation and non- 
delegation of legislative powers.** 

Although Black has not, in litigation directly involving acts of Con- 

§ Cf. Helvering v. Lazarus, 308 U.S. 252, 255 (1939); NLRB v. Falk Corp., 308 U.S. 453, 
461 (1940). 

& NLRB v. Bradford Dyeing Ass’n, 310 U.S. 318, 343 (1940). 


8s There is not space here to list all of the cases involving the validity of a federal statute. 
Suffice it to say that Black was with the majority in all of them, and himself wrote the opinion 
of the Court in the following cases: McNair v. Knott, 302 U.S. 369 (1937); Guaranty Trust 
Co. v. Henwood, 307 U.S. 247 (1939); Kalb v. Feuerstein, 308 U.S. 433 (1940); Perkins v. 
Lukens, 310 U.S. 113 (1940); United States v. San Francisco, 310 U.S. 16 (1940). 

84 305 U.S. 177 (1938). 

8s Black’s use of this device in the tax immunity cases is discussed supra, pp. 29-31. In 
the public utility cases, the dissent in McCart v. Indianapolis Water Co. and the concurring 
opinion in United Gas. Co. v. Texas were preceded by a concurrence without opinion in Rail- 
road Com’n v. Pacific Gas & Electric Co., 302 U.S. 388 (1937). See supra, pp. 134-35. For other 
separate concurrences see Alabama Power Co. v. Ickes, 302 U.S. 464 (1937); Duke Power Co. 
v. Greenwood County, 302 U.S. 485 (1937); Adam v. Saenger, 303 U.S. 59 (1938); United 
States v. Carolene Products Co., 304 U.S. 144 (1938); Ford Motor Co. v. Beauchamp, 308 U.S. 
331 (1939); Allen v. Regents, 304 U.S. 439 (1938). 
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gress, set forth his views as to the relationship between federal courts and 
Congress, he has, in a somewhat different situation, clearly indicated that 
his position on this question is much the same as the position more clearly 
expressed in other types of litigation. In Coleman v. Miller® the question 
before the Court was whether previous rejection by the Kansas legislature 
of the Child Labor Amendment to the Federal Constitution precluded 
subsequent ratification, and whether an unreasonable time had elapsed 
since the submission of the amendment to the states for ratification. 
Mandamus proceedings had been brought by members of the Kansas 
legislature to compel a “proper record” of legislative action on the amend- 
ment. The Court, speaking through the Chief Justice, ruled this a “po- 
litical” question, stating that the decision of Congress on whether the 
amendment was properly ratified would be made at the time of promulga- 
tion and would not be reviewable by the courts. The majority opinion 
failed, however, expressly to overrule Dillon v. Gloss,*’ which held that 
ratification must be within a reasonable time. Protesting this implication 
that the judiciary might still exercise some control over the amending 
process and urging that it was entirely up to Congress to determine 
whether the amendment had been properly passed, Black wrote a con- 
curring opinion in which he urged that the Constitution give no justifica- 
tion for any review whatever, that the matter was entirely a political one, 
and that 

any judicial expression amounting to more than mere acknowledgement of exclusive 
Congressional power over the political process of amendment is a mere admonition to 


Congress in the nature of an advisory opinion, given wholly without constitutional 
authority.** 


““TUDICIAL TEMPERAMENT” 


One of the arguments most frequently used in opposing the confirma- 
tion of Hugo Black as Associate Justice of the Supreme Court was that 
he was lacking in “judicial temperament.’*® The term was not carefully 
defined, but it was commonly said that while Black might be a statesman, 
a capable legislator, and an able politician, his temperament and personal 


% 307 U.S. 433 (1939). §7 256 U.S. 368 (1921). 

§ Coleman v. Miller, 307 U.S. 433, 456 (1939). See also Chandler v. Wise, 307 U.S. 474 
(1939), in which it was sought to restrain Governor Chandler from sending in a certificate of 
ratification of the Child Labor Amendment by the Kentucky legislature, on the ground that 
the ratification was void because Kentucky had previously rejected the amendment. The 
Chief Justice ruled that this was ‘no longer a controversy susceptible to judicial determina- 
tion.” Black concurred separately, on his reasoning in Coleman v. Miller. 

% 81 Cong. Rec. 9071, 9087, 9097 (1937). Senator Burke in the course of the debate called 
into doubt Black’s “attributes of fairness, tolerance and impartiality along with judicial poise 
and temperament” necessary for a Justice of the Supreme Court. 81 Cong. Rec. 9071 (1937). 
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qualities fitted him to be an advocate rather than a judge. The implica- 
tion was that on the bench he would be unable to throw off his partisan- 
ship touching the issues with which he had dealt as a legislator. (Those 
who supported the nomination were quick to remind the country that 
this criticism had been made of Louis D. Brandeis at the time of his 
appointment.**) Without attempting to define the term “judicial tem- 
perament”’ ;* without determining whether such “judicial temperament” 
constitutes a sine qua non for a member of a court passing on broad issues 
of public policy; and without laboring the point that many of our greatest 
judges from Marshal] through Brandeis were considered lacking in this 
quality by many contemporaries, it is proposed here to explore further 
Black’s attitude toward the work of the Court and to consider whether 
that attitude has changed during his three years on the bench. 

Black’s early opinions served, in the minds of many, to substantiate 
the charge. With each dissenting or concurring opinion, it became in- 
creasingly clear that those same views which had been expressed by Sen- 
ator Black as to the proper Constitutional function of the judiciary were 
still entertained by Justice Black on the Court. Sometimes these views 
were expressed in forthright attacks upon longstanding “principles”: the 
interpretation of the Fourteenth Amendment empowering courts to ex- 
tend the same protection to corporations as to “persons”; the judicially- 
enforceable immunity against state taxation of interstate commerce; the 
implied immunity against intergovernmental taxation. Sometimes the 
views took the form of objections to time-consuming procedural devices: 
the returning of McCart v. Indiananapolis Water Co.” for consideration 
“anew”’ after six years of litigation; the returning of Polk v. Glover®* to 
the district court when the record and common knowledge of the judges 

9° See Lief, Brandeis 348-49, 377 (1936). Note also Senator Ashurst’s remarks on the 


parallel between this type of opposition both to Justice Brandeis and to Black. 81 Cong. Rec. 
9099, 9100 (1937). 

%* Consider, however, the remarks of Circuit Judge Sanborn in United States v. Trans- 
Missouri Freight Ass’n, 58 Fed. 58, 69 (C.C.A. 8th 1893): “In considering [public policy], we 
[judges] are not to be governed by our own views of the interests of the people, or by general 
considerations tending to show what policy would probably be wise or unwise. Such a stand- 
ard of determination might be unconsciously varied by the personal views of the judges who 
constitute the court. The public policy of the nation must be determined by its constitution, 
laws, and judicial decisions. So far as they disclose it, it is our province to learn and enforce 
it; beyond that it is unnecessary and unwise to pursue our inquiries.” 

9% 302 U.S. 419 (1937). Black’s attitude in this case may be compared with his views ex- 
pressed in State Tax Com’n v. Van Cott, 306 U.S. 511 (1939). In that case Black, writing for 
the majority, found a federal question to support Supreme Court review of the state court’s 
decision, although it appeared that the state court had relied on a “non-federal”’ ground. The 
point is discussed in 39 Col. L. Rev. 1043 (1939). 

93 305 U.S. 5 (1938). 
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left little doubt as to the constitutionality of the statute. Sometimes 
Black’s dissents arose from a belief that underlying economic factors were 
not adequately reflected in the opinions of the majority. In a case” 
where a bank president and a surety company’s agent were fraudulent 
in issuing ‘“‘window-dressing” bonds, the surety company was allowed 
by the majority to raise the defense of fraud against the receiver of the 
bank, just as it could have against the bank itself. For Black, the banking 
corporation was not simply a unit; it was made up of an aggregate of 
interests, in which the creditors represented by the receiver could not 
be said to be bound by the president’s fraud in the same manner as the 
bank itself would have been.*’ Again, dissenting in two patent cases, 
Black took occasion to express the view that since patents are aids to the 
development of monopoly, courts should construe the patent statutes 
strictly. In one of the cases, the majority decision allowed a temporary 
application, made seven years before, to stand as the basis for granting 
the patent, thereby increasing the total number of years during which the 
applicant could control the manufacture of the article. In the other case%” 
the majority upheld a licensing arrangement which greatly increased the 
patentee’s control over the sale of a product. Black, dissenting in both 
cases, urged that the majority’s departure from what he considered a 
strict construction of the statutes was an unwarranted judicial aid to 
monopoly .%* 

That a Supreme Court Justice should have definite views as to the 
meaning of the Constitution and the function of the judiciary thereunder 
can hardly in itself be termed a lack of “‘judicial temperament.” Since 
Justice Black’s view as to the degree of judicial restraint required by the 
Constitution differed from the view manifested in the decisions of the 
Court in the last fifty years, however, the expression of that view neces- 
sarily gave the appearance of a lack of respect for precedent. True, prece- 
dents were cited by Black, but they were often precedents of fifty or 
more years before, doctrines which the majority felt had been superseded; 
or they were a “rival” line of precedents. Whether this insistence upon a 
different interpretation of the Constitution, and the incidental disregard 


% Deitrick v. Standard Surety Co., 303 U.S. 471 (1938). 


% Tbid., at 481. Cf. 5 Univ. Chi. L. Rev. 296 (1938), noting Deitrick v. Standard Surety Co., 
go F. (2d) 862 (C.C.A. 1st 1937). 

% Crown Cork & Seal Co. v. Ferdinand Gutmann Co., 304 U.S. 159 (1938). 

97 General Talking Picture Corp. v. Western Electric Co., 305 U.S. 124 (1938). Cf. Black’s 
dissenting opinion in a similar copyright case. Washingtonian Publishing Co. v. Pearson, 306 
U.S. 30, 42 (1939). 

%* Cf. 1 Lyon, Watkins, Abramson, Government and Economic Life, 132-34 (1939) (résumé 
of TNEC hearing data on “patent pendency”). 





40 THE UNIVERSITY OF CHICAGO LAW REVIEW 


of precedents, constitutes a lack of judicial temperament depends in the 
last analysis upon one’s view as to whether the Constitution may be re- 
interpreted, and, if so, whether the Court should effect a change by a 
single decision or by a gradual process. The tenor of Black’s opinions indi- 
cates that he would make the change immediately, but in evaluating his 
position it should be kept in mind that his views are not expressed in 
majority opinions. The expression of the views in dissenting opinions did 
not affect the result of the particular case, and it may be doubted whether 
Black would have effected such a sweeping change if he had been writing 
a majority decision.’ Dissenting opinions have a special role in our judi- 
cial history; they sometimes express an unpopular, but realistic, view of a 
case ;*® they may point to economic realities ;*°° they may serve as a warn- 
ing or guide to the future.** Furthermore, criticism of Black’s position, 
even from the standpoint that there should be no reinterpretation of the 
Constitution, must be made in the light of the fact that Black came to the 
bench at a time when the function of the Supreme Court had just been 
called seriously into question; when the majority itself had altered its 
position on some questions.’ 

Nevertheless, Black’s attitude on the Court has served, for some, to 
bear out the charges made at the time of his appointment with regard to 
his temperamental fitness for the bench. Such criticisms, however, have 
been heard less frequently in the last year. With the changing tendencies 
and personnel of the tribunal, Black is no longer so spectacularly playing 
a lone hand. This fact should not be interpreted as indicating any great 
alteration of his own views. The new members of the Court—particularly 
Justices Frankfurter and Douglas—have brought new ideas to the 
group’s deliberations; there has been interaction; and the result has been 
that the majority of his associates now share with Black, or, from another 
view point, Black shares with his associates, a new attitude. Under these 
circumstances the Supreme Court itself has tended to replace Mr. Justice 
Black as the chief object of criticism based on the disregard of alleged 
constitutional fundamentals.’* 


9” E.g., the dissent of Justice Holmes in Vegelahn v. Guntner, 167 Mass. 92, 104, 44 NE. 
1077, 1079 (1896). 

100 E.g., the dissent of Justice Brandeis in New State Ice Co. v. Liebmann, 285 U.S. 262, 306 
(1932). 

rot E.g., the concurring opinion of Black in Helvering v. Gerhardt, 304 U.S. 405, 424 (1938). 
See pp. 29-30 supra. 

102 Viz., NLRB v. Jones & Laughlin Steel Corp., 301 U.S. 1 (1937); Steward Machine Co. 
v. Davis, 301 U.S. 548 (1937). 

103 Albertsworth, Current Constitutional Fashions, 34 Ill. L. Rev. 519 (1940). 
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CONCLUSION 

There is probably small likelihood that the Court will adopt Black’s 
views concerning the word “person” in the Fourteenth Amendment, or 
act upon his suggestion that state public utility commissions and state 
courts may regulate intrastate utilities without supervision by the federal 
judiciary, or withdraw from bestowing a close scrutiny upon state police 
power legislation under the substantive aspect of the due process clause. 
Perhaps there is little more likelihood that his views with regard to non- 
discriminatory state taxation as a “burden” on interstate commerce will 
find acceptance by the Court. But there is some reason to believe that 
his general approach to legislative and administrative activity, his in- 
sistence that the judiciary leave the choice of means to policy-making 
agencies, and his distaste for the exercise of a wide judicial veto over other 
branches of the government, may come to be reflected more and more in 
the attitude of the majority. 

If it is true, as many believe, that democracy to survive must find a 
means of coping effectively with the issues of present-day civilization, it 
is likewise true that legislative and administrative agencies responsible 
to the people must be endowed with a sufficient breadth of action to 
achieve those ends. The choice of means, within a broad periphery, must 
lie with those agencies. The degree of freedom to be permitted depends, 
of course, less on the Constitution itself than on the views of the various 
judges as to what the Constitution requires or permits. Far more impor- 
tant than particular cases decided individually is the sum of those cases 
constituting the approach of the judge and the Court to legislative and 
administrative action in general. It is in this realm of judicial attitude 
that Mr. Justice Black’s constitutional opinions are playing and will con- 
tinue to play their most significant role. 





THE STATUS OF CHILDREN IN THE 
CONFLICT OF LAWS 


GrEorGE WILFRED STUMBERG* 


they are understood in the United States, make local domicil a neces- 

sary jurisdictional prerequisite to the creation by a state of any of 
those conditions of person which are customarily grouped together under 
the broad descriptive term “status.’”* Consistent resort to this assump- 
tion for the solution of problems involving state power with respect to the 
status of children would require that when legitimacy’ is in issue, the cir- 
cumstances be such as would legitimize under the law of the domicil at the 
time the circumstances occur, and that in the case of adoption or of cus- 
tody,‘ the judicial proceedings confirming the adoption or awarding cus- 
tody take place at the domicil. 

A reason which is frequently given for the assertion that power over 
status is, or should be, in the domiciliary state is that that state has a 
peculiar interest or concern in the status of its own citizens.’ Unfortunate- 
ly, problems relating to permissible state control over legitimacy, adop- 
tion, and custedy cannot be solved through resort to such a simple thesis. 
The legal relations which in the aggregate are designated by such terms as 
legitimacy, adoption, or custody, necessarily affect more persons than one. 
When the domicils of these individuals are in different states, considera- 
tion cannot be given simultaneously to the peculiar interests of all of the 
states involved. Furthermore, even though it were possible to weigh the 
interests of the several states for the purpose of determining the jurisdic- 
tion or jurisdictions having a predominant claim to power, the process of 
balancing and counter-balancing would, if state interests alone were taken 
into consideration, fail to make allowances for the interests of the child. 
And these latter interests, in view of national concern in matters relating 
to child welfare, would seem to be far more important than the somewhat 


[: IS frequently assumed that principles of conflict of laws, at least as 


* Professor of Law, University of Texas. 


2 Beale, Conflict of Laws 651 (1935); cf. Rest., Conflict of Laws § 119 comment c (1934); 
see in general Beale, The Status of the Child and the Conflict of Laws, 1 Univ. Chi. L. Rev. 
13 (1933). 

2 Rest., Conflict of Laws §§ 137-41 (19384). 4 Ibid., at §§ 117-18, 144-48. 

3 Ibid., at §§ 142-43. 5 Tbid., at § 119 comment c. 
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ethereal claims to exclusive power by the different American states whose 
territorial limits have been fixed arbitrarily or by historical accident. 


I. LEGITIMACY 


Insofar as the legal systems prevailing in England and the United 
States are concerned, legitimacy is the oldest of our concepts of status af- 
fecting children. F or a child to be legitimate at common law it is necessary 
that it be born or conceived in lawful wedlock. The Scotch and Continen- 
tal legal systems have long made more liberal provisions, and in this coun- 
try, and more lately in England, liberalizing statutes have been passed. 
Some of these statutes make legitimate a child born of a void marriage. 
Others provide for the legitimation of a child born out of wedlock through 
the occurrence after birth of some event, such as the intermarriage of the 
parents or the recognition and acknowledgment by a natural parent that 
the child is his.® 

The radical differences between the English common law on the one 
hand and the Scotch and Continental law on the other, and the differences 
in statutory policy as between the several states of the United States, have 
given rise to a relatively large number of cases which furnish abundant 
judicial authority to support the proposition that legitimacy is a matter to 
be determined by reference to the law at the domicil.’? An assertion of 
legitimate character is not likely, however, to be an end in itself. The fact 
that the natural parents of a person who was born out of wedlock have 
later intermarried or have subsequently recognized him as their child, so 
that he has thus acquired legitimate standing according to the law of some 
particular state, while it may be of personal interest to him, has no juridi- 
cal significance until that person makes a claim whose legal recognition 
depends upon his legitimate character. A variety of claims whose alleged 
legal validity might give rise to issues of legitimacy readily come to mind. 
Legitimacy could, for example, be an issue in a claim for support by a child 
against a parent, or in a claim by a parent to the custody of a child. But 
the claim which has been made in conflict of laws cases has been the right 
to succeed as a legitimate heir to the estate of a deceased parent or 
through that parent to the estate of a more remote ancestor or to that of a 
natural collateral relative.* 

6 See 4 Vernier, American Family Laws 8 et seq. (1936). 


7 Fairly replete annotations of the decisions are available in 73 A.L.R. 941 (1931) and in 
[1917 C] Ann. Cas. 537. See also 2 Beale, Conflict of Laws 704 (1935); Goodrich, Conflict of 
Laws 370 (2d ed. 1938); Stumberg, Conflict of Laws 302 (1937). 

® See notes 11-14 infra for citations to cases. See note 19 infra for citations to cases involv- 
ing a variety of claims by children adopted abroad. 

Attention should be called to the fact that provision is often made for inheritance by illegiti- 
mate children. Whether an illegitimate child can inherit and from whom is, of course, a matter 
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When litigation involving the right to succession calls for the applica- 
tion of principles of conflict of laws, the almost universal judicial reaction 
is to refer to the law at the situs in the case of land? and to the law at the 
domicil of the decedent at the time of death in the case of movables.’° 
Under the laws of descent and distribution as they exist in the different 
states, heirship may depend entirely upon the legitimate character of the 
claimant or legitimacy may carry with it a preferred standing. Establish- 
ment of legitimacy may, therefore, become important in that it may be the 
means by which the claimant can acquire an identification tag that will 
permit him to participate in the distribution of a decedent’s estate. 

Since the matter of heirship is involved in this type of litigation, there 
is no logical reason why the usual formulae applicable to succession on 
death to movable and immovable property should not be employed to as- 
certain whether the claimant comes within the proper description of legiti- 
mate heir so that, were it thought to be desirable or expedient to do so, 
legitimacy could be made to depend upon the law at the decedent’s domi- 
cil in the case of distribution of movables and upon the law at the situs in 
the case of descent of land. A court sitting at the actual location of prop- 
erty has the power to determine who is entitled to receive it through suc- 
cession on death, and a decision by it that a claimant must wear the badge 
of legitimacy as locally defined would, insofar as it affects title to local 
property, have to be recognized as effective elsewhere.“ The power of 


of succession and is therefore controlled by the law at the situs in the case of immovables and 
by the law of the decedent’s domicil in the case of movables. Moen v. Moen, 16 S.D. 210, 
92 N.W. 13 (1902); Van Horn v. Van Horn, 107 Ia. 247, 77 N.W. 846 (1899). 

A question as to what law determines legitimate character sometimes arises in connection 
with the use of the word “children” in a will, as where there is a devise or bequest to the chil- 
dren of A, or to such children of A as he shall appoint or name in his will. If A has a child who, 
although born out of wedlock, has been legitimized by some subsequent act, an issue may be 
raised as to whether it comes within the terms of the original devise or bequest. In Holloway 
v. Safe Deposit & Trust Co., 151 Md. 321, 134 Atl. 497 (1926), writ of error dismissed 274 U.S. 
724 (1927), it was held that Nevada law, as that of the domicil of the father, fixed the character 
of the child who was allowed to take under the terms of the will, although the will as a whole 
was controlled by Maryland law. The problem in a case like this seems, in reality, to be one of 
construction of wills, i.e. one of determining whether the words used by the testator include 
children legitimized according to some foreign rule of law. Grey v. Stamford, [1892] 3 Ch. 88; 
Boyes v. Bedale, 1 Hem. & M. 798 (1863); In re Goodman’s Trusts, 17 Ch. D. 266 (1881). 

9 Clarke v. Clarke, 178 U.S. 186 (1900); Hills v. Hansen, 176 Cal. 232, 168 Pac. 20 (1917); 
Appeal of Silberman, 105 Conn. 192, 134 Atl. 778 (1926); Brandeis v. Atkins, 204 Mass. 471, 
go N.E. 861 (1910); cf. Rest., Conflict of Laws § 245 (1934). 

te Ennis v. Smith, 14 How. (U.S.) 399 (1852); Caruso v. Caruso, 106 N.J. Eq. 130, 148 Atl. 
882 (1930); In re Chappell’s Estate, 124 Wash. 128, 213 Pac. 684 (1923); cf. Rest., Conflict of 
Laws §§303, 306 (1934). 

*t In some of the cases the courts appear to have construed statutes providing for legitima- 
tion through some subsequent event as statutes of inheritance. Hall v. Gabbert, 213 Ill. 208, 
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legislatures or courts to exclude from succession to local property claim- 
ants who do not conform to local requirements for legitimate heirship has 
been frequently recognized,” and the exercise of power in this respect, 
even though it may result in the exclusion of a claimant who is legitimate 
according to the standards of some foreign system of law, does not con- 
flict with notions of due process and full faith and credit." 

As has already been intimated, most courts have not exercised their 
power so as to require a claimant to the decedent’s estate, or a portion of 
it, to be legitimate according to the standards of what they recognize to 
be the proper law to control the succession. What they have ordinarily 
done has in effect amounted to a separation or segregation of the issues. 
Ability of the claimant to inherit, whether as a legitimate or as an illegiti- 
mate child, has been treated as a matter within the scope of the formulae 
controlling the succession; but legitimacy has been dealt with as a matter 
concerning the classification of persons according to their legitimate or 
illegitimate status, and as subject, therefore, to other considerations. The 
domiciliary law has been regarded as the proper law to control, and when 
the domicil of the parent and that of the child have been different, opera- 
tive effect has been given the law of the domicil of the parent at the time of 
the occurrence of the events alleged to have legitimized the child.*4 

A possible explanation of this usual judicial reaction is that it has a cer- 


72 N.E. 806 (1904); Franklin v. Lee, 30 Ind. App. 31, 62 N.E. 78 (1901); Sneed v. Ewing, 
5 J. J. Marsh (Ky.) 460 (1831); cf. Wolf v. Gall, 32 Cal. App. 286, 163 Pac. 346 (1916); and 
cases cited note 12 infra. A requirement that an alleged heir be legitimate in conformity with 
the rules governing the succession does not violate the Constitution of the United States. 
Olmsted v. Olmsted, 190 N.Y. 458, 83 N.E. 569 (1908), aff’d 216 U.S. 386 (1910). 

™ A good example is the construction given the so-called English Statute of Merton in 
Birtwhistle v. Vardill, 7 Clarke & F. 895 (1839) (a child born out of wedlock but legitimized in 
the domicil of the parents, Scotland, through their subsequent marriage could not inherit Eng- 
lish land). But compare the rule as to personality. In re Goodman’s Trusts, 17 Ch. D. 266 
(1881); cf. Lingen v. Lingen, 45 Ala. 410 (1871); Williams v. Kimball, 35 Fla. 49, 16 So. 783 
(1895); Smith v. Derr’s Adm’rs, 34 Pa. 126 (1859). But cf. In re Estate of Oliver, 184 Pa. 306, 
39 Atl. 72 (1898). 

13 Olmsted v. Olmsted, 190 N.Y. 458, 83 N.E. 569 (1908). 


™4 Moore v. Saxton, 90 Conn. 164, 96 Atl. 960 (1916) (the law of the domicil of the parents 
at the time of birth controls the legitimacy of the issue of a void marriage); Rest., Conflict of 
Laws § 138 (1934); cf. Green v. Kelley, 228 Mass. 602, 118 N.E. 235 (1918), where the court 
speaks of the controlling effect of the “law of the domicil of the person in question.” 

As to the effect of legitimation as the result of the subsequent intermarriage of the parents 
see Adams v. Adams, 154 Mass. 290, 28 N.E. 260 (1891); Smith v. Kelly, 23 Miss. 167 (1851); 
Miller v. Miller, 91 N.Y. 315 (1883). 

As to the legitimation through other subsequent events see Blythe v. Ayres, 96 Cal. 532, 
31 Pac. 915 (1892) (the domicils of the father and child were different; the law of the father’s 
domicil controlled so as to legitimize); Irving v. Ford, 183 Mass. 448, 67 N.E. 366 (1903) (the 
father’s and not the child’s domiciliary law governed so that the child was treated as illegiti- 
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tain amount of tradition behind it. The doctrine that the law of the domi- 
cil determines legitimacy had the support of Justice Story"’ and before 
him of a number of the Dutch and French statutists who regarded legiti- 
macy as something pertaining to persons and, as such, entitled to extra- 
territorial recognition at a place other than the usual abode of the persons 
immediately affected by the acts of the parents.’® Besides, the idea that 
legitimate character should as a matter relating to persons be controlled 
by considerations different from those which determine the classes of in- 
dividuals who are to succeed as heirs has a subtle attraction. Since the 
domicil of the natural,parent, because he is likely to be sui juris, is usually 
easy to determine, reference of the child’s legitimacy to the law of that 
place ordinarily calls for the use of relatively simple thought processes."’ 
Once the domiciliary state is ascertained, the legitimacy rules of that state 
automatically come into operation. The occurrence of the events which 
bring them into operation is within the control of the parent; so, it seems 
natural enough to refer the question of the effect of the events to the law 
of the parent’s domicil at that time, that being normally the place where 
the parent then has his actual residence. 


mate). See also In re Presley, 113 Okla. 160, 240 Pac. 89 (1924), and Eddie v. Eddie, 8 N.D. 
376, 79 N.W. 856 (1899), in both of which there was a change of domicil (after the act) toa 
state the laws of which made the child legitimate. The law of the parent’s domicil at the time 
of the alleged legitimizing act was held to control so that the children were treated as illegiti- 
mate. 

Prior to the Legitimation Act of 1926, the English courts required that the child be suscepti- 
ble of the legitimation under both the law of the father’s domicil at the time of birth and that 
of his domicil at the time of the act. In re Grove, 40 Ch. D. 216 (1887); cf. Succession of Cabal- 
lero, 24 La. Ann. 573 (1872); Ross v. Ross, 129 Mass. 243 (1880); Miller v. Miller, 91 N.Y. 315 
(1883); Rest., Conflict of Laws §§ 139-40 (1934), where a distinction is made between retro- 
active legitimation, i.e. back to the birth of the child, and legitimation from the time of the 
act. 

*8 Story, Conflict of Laws § 93 et seq. (8th ed. 1883). Story’s position (at page 125) was 
that even the interpretation of the Statute of Merton (see note 12 supra) was unsound because 
the statute was intended to apply only to heirs born in England. 


*6 This, at least, was the conclusion of Story, who discussed at length the opinions of the 
French and Dutch jurists. Story, Conflict of Laws 122 (8th ed. 1883). 

+7 All the cases examined involved a claim by a child to legitimate relationship to the father. 
The domicil of a person who is sui juris is ordinarily at the place where he makes his home. 
Rest., Conflict of Laws § 12 (1934). In none of the cases was the domicil of the father ques- 
tioned. What judicial reaction would be in a case where the domicil of the parent, i.e. the nat- 
ural father or mother, is only a technical one, i.e. by operation of law and unaccompanied by 
actual residence, would be difficult to predict. If a parent attempted to succeed to the estate of 
the deceased child or to assert some other claim respecting the child, would emphasis be on his 
or the child’s domiciliary law? See Rest., Conflict of Laws § 137 (1934), leaving open the possi- 
bility that the law of the child’s domicil can control. 
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II. ADOPTION 


The term legitimacy, while its consequences may vary according to 
state or country, has long been a part of the legal vocabulary of at least 
those jurisdictions whose legal systems are of European origin. Adoption 
is, however, a statutory innovation in those of our American states, the 
legal background of which lies in the common law of England. So, con- 
sequently, no provision for adoption was formerly made in a large number 
of American states, and even now with the universal enactment of adop- 
tion statutes™* there are sometimes differences in local legal effect, particu- 
larly with respect to the extent of the ability of an adopted child to in- 
herit. 

Most but not all of the cases involving recognition of foreign adoption 
have grown out of claims made by adopted children to participate in the 
distribution and descent of decedents’ estates. When the rules with re- 
spect to succession have been substantially the same at the forum as 
abroad, a large majority of the courts have experienced no difficulty in 
recognizing the effectiveness for local purposes of the foreign proceedings.*® 
A few have, however, taken the position that a child adopted in another 
state may not inherit local land; some have so held even though legislative 
provisions at the situs permitted inheritance by children locally adopted. 
Whether adopted children may inherit, and from whom, would seem to be 
clearly matters of local policy; and if the courts at the situs of property 
have come to the conclusion, because of the absence of a statute permit- 
ting it or because of their construction of the local adoption and inherit- 
ance statutes, that the legislative policy at the situs is such as to preclude 
succession on death by children adopted abroad, neither principles of con- 


8 An adoption statute was not enacted in England until 1926. For a short general discus- 
sion of adoption see Brosnan, The Law of Adoption, 22 Col. L. Rev. 332 (1922). Adoption 
statutes now exist in all American jurisdictions. 4 Vernier, American Family Laws 279 (1936). 


*9 Cf. Woodward’s Appeal, 81 Conn. 152, 70 Atl. 453 (1908); Van Matre v. Sankey, 148 Ill. 
536, 36 N.E. 628 (1893); Gray v. Holmes, 57 Kan. 217, 45 Pac. 596 (1896); Pyle v. Fischer, 278 
Ky. 287, 128 S.W. (2d) 726 (1939); Finley v. Brown, 122 Tenn. 316, 123 S.W. 359 (1909); 
Martinez v. Gutierrez, 66 S.W. (2d) 678 (Tex. Com’n App. 1933). The foregoing cases involved 
intestate succession, but other claims based on foreign adoption have been before the courts. 
In Dulfon v. Keasbey, 111 N.J. Eq. 223, 162 Atl. 102 (1932), for example, the matter in issue 
related to the construction of a will. In Ex parte Osborne, 205 N.C. 716, 172 S.E. 491 (1934), 
habeas corpus proceedings were brought to recover custody of a child adopted in another state; 
cf. Moore v. Smith, 228 Ky. 286, 14 S.W. (2d) 1072 (1929) (semble); Victory Sparkler & Spe- 
cialty Co. v. Gilbert, 160 Md. 181, 153 Atl. 275 (1931) (semble) (claim made for compensation 
to adoptive parent for death of the child). 
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flict of laws nor of full faith and credit under the Constitution require a 
contrary decision.” 

Local variations of policy with respect to succession by adopted chil- 
dren sometimes give rise to situations in which the law which is ordinarily 
regarded as proper to control the succession differs from the rules in force 
where the adoption proceedings took place insofar as the ability of an 
adopted child to inherit from persons other than his adopted parents is 
concerned. There are decisions which permit the child to inherit only in 
conformity with the law controlling the adoption.” But cases to the effect 
that the child can inherit as permitted by the law which governs the suc- 
cession” seem to reach a more consistent result since the question before 
the court is in reality whether the claimant as an adopted child is within a 
class permitted to succeed.as heir, not only to the property of his adoptive 
parents, but also to that of their blood relatives. In other words, the dif- 
ferences in the laws of the two jurisdictions seem to be due to differences 
in policy with respect to succession by adopted children, rather than to 
differences in policy with respect to adoption. 

In the situations to which reference has just been made, the courts have 
either found or assumed that the foreign proceedings so operated as to 
transfer the parental relationship from the natural to the adoptive parent. 
But attention should be called to the fact that statutory provision is occa- 
sionally made for what may be called adoption, when in reality the pre- 
existing relationship of parent and child is left undisturbed so that the 
only effect of the proceedings is to make the child ‘‘an heir by adoption.” 
In a relatively recent Arkansas case*’ involving the effect of adoption un- 


2° Hood v. McGehee, 237 U.S. 611 (1915) (exclusion of a child adopted abroad from partici- 
pation in a local estate does not violate the Constitution of the United States); Brown v. Fin- 
ley, 157 Ala. 424, 47 So. 577 (1908); Mott v. First Nat’l Bank, 98 Fla. 444, 124 So. 36 (1929); 
Tankersley v. Davis, 128 Fla. 507, 175 So. 501 (1937); cf. Long v. Hess, 154 Ill. 482, 40 N.E. 
335 (1895); Fisher v. Browning, 107 Miss. 729, 66 So. 132 (1914). But cf. Brewer v. Browning, 
115 Miss. 358, 76 So. 267 (1917). 

In Frey v. Nielson, 99 N.J. Eq. 135, 132 Atl. 765 (1926), it was held that a child adopted 
outside that state may not inherit New Jersey land in spite of a New Jersey statute permitting 
locally adopted children to do so. The rule is contrary as to personality. In re Finkenzeller’s 
Estate, ros N.J. Eq. 44, 146 Atl. 656 (1929). 

Note that in some of the foregoing cases the adopted child was excluded from succession to 
local land on an analogy to the theory of Birtwhistle v. Vardill, 7 Clarke & F. 895 (1839), dis- 
cussed in note 12 supra. 


* Cf. Boaz v. Swinney, 79 Kan. 332, 99 Pac. 621 (1909). But cf. In re Riemann’s Estate, 
123 Kan. 718, 262 Pac. 16 (1927). See also Slattery v. Hartford-Connecticut Trust Co., 115 
Conn. 163, 161 Atl. 79 (1932), and Allen v. Nickerson, 293 Mass. 136, 199 N.E. 482 (1936). 

* Anderson v. French, 77 N.H. 509, 93 Atl. 1042 (1915). Cf. In re Riemann’s Estate, 123 
Kan. 718, 262 Pac. 16 (1927), and cases cited therein by the Kansas court. 

23 Shaver v. Nash, 181 Ark. 1112, 29 S.W. (2d) 298 (1930). 
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der a Texas statute of this kind, it was held that since the status of parent 
and child had not been created as the result of the proceedings in Texas, 
the claimant could not inherit in Arkansas, even though an adopted child 
could succeed there as heir. 

In the comparatively few adoption cases not involving succession the 
courts have in effect decided or assumed that if the circumstances of the 
foreign adoption are such as to confer “jurisdiction” abroad, the foreign 
proceedings will be given the same effect at the forum as would local adop- 
tion.** It can therefore be safely said that most of the American courts 
have come to the conclusion that if the foreign adoption in fact creates a 
parent-child relationship, it should not be refused recognition merely be- 
cause of its foreign character. In this respect the adoption cases follow 
closely the pattern of the legitimacy cases, in most of which the courts have 
also recognized as effective at the forum legitimate character properly ac- 
quired in another state or country.** Unlike the situation with respect to 
legitimacy, however, decisions involving the matter of “jurisdiction to 
adopt” are so diverse that it would be impossible to point to any one 
standard or criterion which has been applied with even only a fair degree of 
uniformity in designating the boundaries of the circumstances which must 
exist abroad in order for the foreign adoption to be entitled to recognition. 

The problem of jurisdiction has been dealt with in a number of cases in- 
volving claims by children adopted abroad. In addition, the fact that 
statutes regulating adoption now provide for judicial participation in the 
proceedings” has resulted in numerous decisions involving local problems 
as to “jurisdiction to adopt.”” These decisions, while they are confined to 
questions relating to local exercise of judicial power, are also important 
since they indicate as argumentative authority what the attitude of the 
same courts would probably be when called upon to recognize the local 
effectiveness of a foreign adoption. 

It has been said that “judicial jurisdiction” to adopt “would seem to 
depend strictly on [the] common domicil of both parties, since the status of 
both is affected.”*’ If permissible jurisdiction must in reality depend upon 

*4 See note 19 supra for cases illustrating the purposes for which foreign adoption has been 
relied upon. 

5 See note 14 supra. 


* See Newbold, Jurisdictional and Social Aspects of Adoption, 11 Minn. L. Rev. 605, 621 
(1927), where it is stated that four states, Alabama, Iowa, Texas, and Vermont, still provided 
for adoption by contract in 1927; 4 Vernier, American Family Laws 279 (Supp. 1938), where it is 
said that “formerly a number of jurisdictions permitted adoption by means of a formal instru- 
ment, without court proceedings of any kind, but thes provisions have gradually been re- 
pealed.” Cf. ibid., at 293: “The statutes are uniform in requiring judicial proceedings.” 

*7 2 Beale, Conflict of Laws 731 (1935). See Newbold, op. cit. supra note 26. 
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domicil, supposedly on a theory that status can be localized at the domicil 
or that only the state of the domicil can have an interest in status, com- 
plete consistency would require a position to the effect that judicial power 
with respect to adoption can only be exercised by a court sitting in a state 
which is the common domicil of the child, of its adoptive parents and of both 
its natural parents, since the proceedings have an effect not only upon the 
status of the child with respect to the adoptive parents, but also upon its 
status with respect to the natural parents. In other words, since the status 
of the child, of the natural parents, and of the adoptive parents is involved, 
the domicil-jurisdictional requirement would have to be present as to all. 

But to require that all the persons concerned have a common domicil 
would have serious disadvantages, since such a requirement would often 
render it impossible for a contemplated adoption to take place. A non- 
resident, for example, would be unable to adopt in spite of the fact that 
the policy of a particular state might be such as to enable him to do so, 
and one could quite readily imagine situations where adoption by a non- 
resident would be to the best interests of the child. In any event, there is 
nothing in the cases to indicate that the courts require that all the persons 
affected by the adoption be domiciled in the state where the proceedings 
take place. 

Statutes frequently require the adoptive parent to be a resident,”* and 
when this has been the case, it has been held that the child need not be 


domiciled in the state.*® On the other hand, there are a number of deci- 
sions to the effect that domicil on the part of the child alone suffices.*° In 
addition, the language of the courts is frequently such as to indicate that if 
either the adoptive parent or the child is actually residing in the state, the 
proceedings may take place there without regard to whether the residence 
is also a technical domicil.* 


28 Cf. In re Sharon’s Estate, 179 Cal. 447, 177 Pac. 283 (1918); Crocker v. Balch, 104 Tenn. 
6, 55 S.W. 307 (1900); Platt v. Magagnini, 110 Wash. 39, 187 Pac. 716 (1920). 

See also 4 Vernier, American Family Laws 293 (Supp. 1938), where a summary of the statu- 
tory jurisdictional requirements is given. It is believed that the cases do not always bear out 
the statements there made to the effect that residence in adoption statutes means domicil. 
See note 31 infra. 


2» Cf. Stearns v. Allen, 183 Mass. 404, 67 N.E. 349 (1903) (actual residence but not domicil 
of the child); Rizo v. Burruel, 23 Ariz. 137, 202 Pac. 234 (1921); Taylor v. Collins, 172 Ark. 
541, 289 S.W. 466 (1927); Woodward’s Appeal, 81 Conn. 152, 70 Atl. 453 (1908). 

3° Cf. Wolf’s Appeal, 10 Sad. (Pa.) 139, 13 Atl. 760 (1888); Succession of Caldwell, 114 La. 
195, 38 So. 140 (1905); In re Voluntary Adoption, 130 Misc. 793, 226 N.Y. Supp. 445 (Surr. 
Ct. 1927); Van Matre v. Sankey, 148 Ill. 536, 36 N.E. 628 (1893). 

3* According to the Restatement of Conflict of Laws (§ 142) the status of adoption is “‘cre- 
ated” by the law of the state of the domicil of the adopted child, or by the law of the state of 
the domicil of the adoptive parent if that state has jurisdiction over the person having legal 
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Upon first thought the decisions, some permitting the proceedings at 
the domicil of the adoptive parents and others at the domicil of the child, 
along with the frequent use of language indicating that residence alone 
suffices, could be taken as evidence of widespread conflict and confusion. 
Such a thought might, however, be based upon the assumption that a de- 
cision by which a court recognizes that the proceedings may be brought at 
a particular place necessarily excludes the possibility of the same court’s 
holding that they may in the alternative be properly brought elsewhere. 
But an attempt to assign to the courts of a given state exclusive power 
over the legal relations included within such a nebulous concept as that of 
the status of parent and child is likely to proceed from a subconscious 
temptation to succumb to the fiction that the aggregate of the intangible 
legally recognized claims which are included within the parent-child rela- 
tionship can be given an exclusive location at a designated place, some- 


custody of the child or if the child is a waif and subject to the jurisdiction of the state. But 
a striking feature of the adoption cases is the liberality shown by most of the courts in sustain- 
ing or recognizing the existence of jurisdiction. Where statutes require that the adoptive 
parent be a resident, the term residence has been most liberally construed. In Wolf’s Appeal, 
10 Sad. (Pa.) 139, 13 Atl. 760 (1888), for example, it was held to include temporary residence; 
the same result was reached in Van Matre v. Sankey, 148 Ill. 536, 36 N.E. 628 (1893). In both 
these cases, as well as in Succession of Caldwell, 114 La. 195, 38 So. 140 (1905) (in which the 
adoptive parent was a nonresident), the child was actually a resident of and apparently domi- 
ciled in the state where the proceedings took place. But in Stearns v. Allen, 183 Mass. 404, 
67 N.E. 349 (1903), and Woodward’s Appeal, 81 Conn. 152, 70 Atl. 453 (1908), the child was 
not technically domiciled in the state where the proceedings took place. However, the adoptive 
parents were residents apparently having their domicil there. 

While it would have to be conceded that none of the cases examined specifically holds that 
residence alone (i.e. without domicil of the adoptive parent or child) can be the sole basis for 
exercise of jurisdiction, the repeated emphasis upon the factor of welfare of the child, as well as 
the readiness of the courts in cases like those just mentioned to seize upon the substantial con- 
nection of either the adoptive parent or of the child with the state, would seem to indicate that 
residence even though not amounting to technical domicil would be treated as being sufficient 
to confer jurisdiction. 

In this connection reference should be made to Waller v. Ellis, 169 Md. 15, 179 Atl. 289 
(1935), in which it was stated that adoption proceedings may take place either at the domicil 
of the child or at the domicil of the adoptive parent; to Jensen v. Sorenson, 211 Iowa 354, 233 
N.W. 717 (1930), in which a child who had been abandoned by the father and taken by an aunt 
with whom it was actually living was permitted to be adopted by the aunt at her domicil on 
(according to the Restatement of Conflict of Laws § 33) an erroneous theory that the child’s 
domicil was at the home of the aunt; to In re Finkenzeller’s Estate, 105 N.J. Eq. 44, 146 Atl. 
656 (1929), in which the New Jersey court recognized as valid an adoption in New York by a 
resident of New Jersey of a child who, at the time of the proceedings, was in a New York char- 
itable institution, without going into the matter of the child’s domicil; cf. Kugle v. Harpe, 234 
Ala. 494, 176 So. 617 (1937) (the child seems to have been treated as domiciled with the adop- 
tive parents to whom it had been relinquished prior to the adoption); Johnson v. Smith, 94 
Ind. App. 619, 180 N.E. 188 (1932); Greene v. Willis, 47 R.I. 375, 133 Atl. 651 (1926); Cribbs 
v. Floyd, 188 S.C. 443, 199 S.E. 677 (1938). 
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what as a tangible thing is given its legal situs at the place where it is 
actually located so that the courts there alone may deal with it through 
in rem proceedings. Obviously, “status” has nothing in common with a 
physical “res.”” It can only have an imaginary form.\ To treat it as having 
a location in the sense in which a chattel or land does is merely a further 
bit of legal imagination. 

Mention has already been made of the fact that the supposed interest 
of a state in its citizens is sometimes given as a reason for emphasis on 
domicil as a jurisdictional factor when status is involved. But it should 
be kept in mind that adoption affects a number of individual interests 
since the severance of the existing parental ties and the substitution of new 
ones brings about a change not only in the status of the child but also in 
that of the natural and adoptive parents. If the domicils of these persons 
should happen to be different, the interests of two, possibly three, states 
would be involved. But there is no satisfactory criterion by which these 
interests can be measured for the purpose of determining the state having 
the predominant claim to jurisdiction so as to make it possible to justify 
the position that its courts can alone entertain the proceedings. Conse- 
quently, the interest of a state in the status of its own citizens seems a 
weak foundation on which to build concepts of exclusive power. 

Furthermore, emphasis on state interest fails to take into account the 
purpose of judicial intervention in adoption proceedings under modern 
legislation. ~- 

It was formerly the case in a large number of jurisdictions that adoption 
could take place as the result of some formal act which was likely to 
amount to little more than an adoption agreement between the natural 
and adoptive parents. But judicial approval of a proposed adoption is now 
required in all the states; and in a large number of them there must be a 
preliminary, independent investigation by some social agency such as a 
probation officer or welfare worker.* The change in attitude toward the 
procedure to be followed in adopting a child has grown out of the thought 
that adoption is not always desirable for either the child or the adoptive 
parents. The background, environment, and temperament of the child, 
or of the adoptive parents, may be such as to make it undesirable for the 
existing conditions to be changed in the proposed manner. The purpose, 
then, in providing for closer investigation under judicial supervision is to 
assure for the child, as far as possible, a proper environment.** 


3? See note 5 supra. 33 See 4 Vernier, American Family Laws 294 (1936). 


34 For typical cases in which particular emphasis was put upon the thought that a court’s 
primary function is to protect the interests of the child, see Stearns v. Allen, 183 Mass. 404, 67 





CHILDREN AND THE CONFLICT OF LAWS 53 


Since all the states now permit adoption, there is no longer any good 
reason for refusing to give local effect to a foreign adoption merely be- 
cause of ideas of local public policy. Also, for the same reasons, as between 
the states which might have claims to jurisdiction because their citizens 
are involved, it should make very little difference where the proceedings 
take place as long as they are had under circumstances which permit op- 
portunity for a fair investigation for the purpose of determining the social 
desirability of the proposed adoption. A court sitting at the actual resi- 
dence of the child, even though that may not be its technical domicil, is 
pre-eminently in a position to make the proper investigation. It can readily 
inquire into the child’s environment, and the filing of the petition by the 
adoptive parents gives it the necessary power over them to make it possi- 
ble to go into the matter of their fitness to become the child’s foster par- 
ents. On the other hand, a court at the residence of the adoptive parents is 
able to investigate the environment into which the child will go should the 
adoption be approved. If in addition the child is present, jurisdiction over 
it and over its custodian make it possible to investigate the child’s environ- 
ment, background and temperament. Thus, this court also can protect 
the child against an undesirable change in parental control. 

It is not improbable that the wide variations in the judicial decisions 
reflect a desire on the part of the courts to give to the term “jurisdiction to 
adopt” a sufficiently broad content to enable them to recognize as effective 
at the forum a foreign adoption as long as the conditions abroad were such 
as to make adequate investigation possible. Certainly the decisions as 
they now stand do not preclude definite judicial acceptance of such a 
broad jurisdictional concept. 


Ill. CUSTODY 


Although custody proceedings are usually brought as an incident to a 
suit for divorce,** jurisdiction to make the award involves considerations 
which are quite different from those involved in jurisdiction to dissolve a 
marriage. Also, the action of the court is not as far-reaching as that in 
adoption proceedings, since the judicial award or decree does not pretend 


N.E. 349 (1903); Woodward’s Appeal, 81 Conn. 152, 70 Atl. 453 (1908); Wolf’s Appeal, ro 
Sad. (Pa.) 139, 13 Atl. 760 (1888); Van Matre v. Sankey, 148 Ill. 536, 36 N.E. 628 (1893). See 
also 4 Vernier, American Family Laws 298 et seq. (1936). Apparently, according to the table 
given by Vernier, the statutes of practically all the states emphasize the welfare and interests of 
the child as an end to be attained. 

38 According to 4 Vernier, American Family Laws 18 (1936), all states have some sort of 
legislation providing for the removal of a child from parental control under certain circum- 
stances. But contests between parents upon divorce or separation have been the usual sources 
of litigation. 
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to declare generally that the party against whom the award is made ceases 
to be the legally constituted parent. Recognizing that after the dissolu- 
tion of the marriage both parents cannot simultaneously control the child, 
the court, when the proceedings are an incident to a suit for divorce, gives 
one of them the exclusive right to control, with the other sometimes hav- 
ing the privilege of seeing the child at stated times, or one is given the con- 
trol during a specified period out of each year, with the other having con- 
trol for the remainder of the time. The award determines the right to cus- 
tody on the basis of existing facts only. Consequently, should there be a 
change in conditions, the decree may be modified. Since new personal 
obligations as between the parents, and sometimes as to third parties, are 
imposed, and since these obligations are subject to subsequent control, 
the court’s action, irrespective of the words used in making the award, has 
the earmarks of the ordinary processes of a chancellor in equity. There- 
fore, unless special reasons exist for disregarding the equitable aspects of 
the decree, there would, under the normal conceptions of jurisdiction in 
equity, have to be personal jurisdiction of the parties. 

Occasional decisions have emphasized the in personam nature of cus- 
tody proceedings.** But considerable authority can be found for the 
proposition that judicial power may be exercised at the domicil of the 
child without regard to jurisdiction in personam,*’ and some of it can be 


36 De la Montanya v. De la Montanya, 112 Cal. 101, 44 Pac. 345 (1896). In this case the 
children had beerr removed by the father from California just before divorce proceedings were 
brought. The father’s domicil was in that state as was the mother’s. California was unques- 
tionably the domicil of the children. In the course of the opinion denying the mother’s petition 
for custody, the court stated that if the children had been in the state and the father had been 
served with summons, jurisdiction would have existed. It was also indicated, however, that 
jurisdiction might have existed without service of process, if the children had been present. 
Cf. Boens v. Bennett, 20 Cal. App. (2d) 477, 67 P. (2d) 715 (1937); Anderson v. Anderson, 74 
W.Va. 124, 81 S.E. 706 (1914); the dissenting opinion in Duryea v. Duryea, 46 Idaho 512, 269 
Pac. 987 (1928); Steele v. Steele, 152 Miss. 365, 118 So. 721 (1928) (there was no jurisdiction 
“when neither the defendant nor the children were within the jurisdiction” of the foreign 
court). 


37 Custody cases are collected in 70 A.L.R. 526 (1931) and 72 A.L.R. 441 (1931). See also 
Goodrich, Custody of Children in Divorce Suits, 7 Corn. L.Q. 1 (1921); Rest., Conflict of Laws 
§§ 117, 118, 144-48 (1934). The following are typical custody cases upholding the thesis that 
there is jurisdiction at the domicil of the child: Duryea v. Duryea, 46 Idaho 512, 269 Pac. 987 
(1928); Wear v. Wear, 130 Kan. 205, 285 Pac. 606 (1930); State ex rel. Larson v. Larson, 190 
Minn. 489, 252 N.W. 329 (1934); Cf. Minick v. Minick, 111 Fla. 469, 149 So. 483 (1933); 
Bourn v. Hinsey, 134 Fla. 404, 183 So. 614 (1937); Person v. Person, 172 La. 740, 135 So. 225 
(1931), in all of which jurisdiction at what was found to be the child’s domicil was recognized to 
exist although the child was apparently not physically present in the decree-granting state. 

The domicil of a child is normally the same as that of its father. Attention should be called, 
however, to the fact that a number of courts hold that upon the separation of the parents, the 
domicil of a child is with the parent with whom it in fact resides, so that the domicil may be with 
the mother. Wear v. Wear, 130 Kan. 205, 285 Pac. 606 (1930); Elliot v. Elliot, 181 Ga. 54s, 
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construed as requiring that the proceedings be brought there.** The un- 
derlying theory, like that at times advanced when legitimacy and adop- 
tion are involved, seems to be that custody is a matter of status—in this 
case the child’s—and that the domiciliary state, since it is primarily con- 
cerned, is the one which should deal with the relationship. 

Whether custody has sufficient characteristics in common with such 
general concepts as marriage, legitimacy, and adoption so as to be prop- 
erly included with them as falling within the general scope of the term 
“status” could very well be questioned. Custody proceedings do not have 
as their purpose creation or recognition of an aggregate of legal relations, 
but rather a judicial determination of conflicting claims to the physical 
control and care of the child. These claims would normally be incidents 
of the parent-child relationship, and under ordinary circumstances there 
would be no occasion at all for their assertion in court. It is when the cir- 
cumstances become abnormal, as where the parents are separated, or there 
is a divorce, or the parents are allegedly unfit, or are dead, that a situation 
for judicial cognizance arises. If the case were merely one for determining 
the merits of the conflicting claims as between the immediate parties, 
there would be no particular reason for departing from usual concepts of 
jurisdiction in personam; but the very abnormality of the situation brings 
into play the further idea that in making his decision, the trial judge 
should be guided not so much by legalistic formulae as by considerations 
which have a bearing upon the ultimate interests of the child. Actuated 
by this thought, a number of courts have held that the interests of the 
child can be adequately protected at the place where it actually resides 
and that jurisdiction exists there even though that place may not be the 
child’s technical domicil.3® 





182 S.E. 845 (1935); Durfee v. Durfee, 293 Mass. 472, 200 N.E. 395 (1936); Rest., Conflict of 
Laws § 32 (1934); cf. McAdams v. McFerron, 180 Miss. 644, 178 So. 333 (1938) (a decree 
granted in Tennessee was held not to be entitled to recognition because the domicil of the child 
was in Mississippi with the grandmother to whom custody had been previously granted) ; Minick 
v. Minick, 111 Fla. 469, 149 So. 483 (1933) (the father’s domicil fixes that of the child when the 
mother and child are wrongfully living apart from him). 


3§ Rest., Conflict of Laws §§ 117, 148 (1934). Duryea v. Duryea, 46 Idaho 512, 269 Pac. 
987 (1928), in which the child was domiciled in Idaho, living there with its father. Suit was 
brought by the mother in Nevada where actual service was had on the father. Full faith and 
credit was refused, but it might be noted that the child was not in Nevada and actually resided 
with its father. In Kline v. Kline, 57 Iowa 386, 10 N.W. 825 (1881), the foreign state was neith- 
er the domicil nor the residence of the child, who, because it was living with the mother in Iowa, 
was found to be domiciled in that state. 


3° Kenner v. Kenner, 139 Tenn. 211, 201 S.W. 779 (1917); Sheehy v. Sheehy, 88 N.H. 223, 
186 Atl. 1 (1936); Finlay v. Finlay, 240 N.Y. 429, 148 N.E. 624 (1925); Goldsmith v. Salkey, 
115 S.W. (2d) 778 (Tex. Civ. App. 1937); White v. White, 77 N.H. 26, 86 Atl. 353 (1913). 
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In some of the cases emphasis has also been upon the importance of the 
presence of the child within the territorial limits of the decree-granting 
state, an analogy being sometimes made to in rem jurisdiction over prop- 
erty.*° { 

In spite of the fact that contested custody proceedings so frequently 
take on the aspects of an acrimonious family quarrel in which the parents 
and sometimes other relatives hurl recriminations back and forth, as 
though their interests were alone involved, it is universally agreed that 
the principal objective of the court should be to make a decision which 
tends best to safeguard and promote the welfare of the child.“ As a con- 
sequence, whatever differences there may be between custody and adop- 
tion in other respects, the guiding principles in the two proceedings are 
much the same, namely, protection of the child against the possibility of 
continuing in or entering an environment which may have an adverse ef- 
fect on its social, psychological, and physical welfare. It would seem, 
then, that demarcation of the lines which would limit permissible exercise 
of judicial power in custody proceedings should, as in adoption proceed- 
ings, be drawn from the point of view of the ability of the court entertain- 
ing them to make such an investigation of the facts as will enable it to act 
for the best interests of the child. As pointed out in connection with the 
discussion of adoption, a court sitting at the actual residence of the child 
or at the residence of the petitioner, if in the latter case there is personal 
jurisdiction over the child and over the person then having actual control 
of it, is adequately prepared to make the proper inquiry. 

But irrespective of the question of jurisdiction, the matter of recogni- 
tion of the continuing effect of a foreign custody award involves a further 
problem which arises from the fact that custody is never final. The decree 
purports to make an award on the facts as they exist at the time, and the 
power is reserved to change, amend, or alter the original order as new facts 
arise.” 

The temporary nature of a custody decree has led at least one court to 
take the position that a foreign award is not entitled to full faith and cred- 


4° In the Duryea and Kline cases, discussed in note 38 supra, the absence of the child from 
the decree-granting state was stressed as much as lack of domicil. In Kenner v. Kenner, 139 
Tenn. 211, 201 S.W. 779 (1917), it was said “when the mother has personal custody [of the 
child], . . . . the control of the child is as truly placed with the court as is that of property at- 
tached in a suit to procure alimony.” Cf. the general language of White v. White, 77 N.H. 26, 
86 Atl. 353 (1913), and Sheehy v. Sheehy, 88 N.H. 223, 186 Atl. 1 (1936). But cf. Minick v. 
Minick, 111 Fla. 469, 149 So. 483 (1933); Bourn v. Hinsey, 134 Fla. 404, 183 So. 614 (1937); 
Person v. Person, 172 La. 740, 135 So. 225 (1931). 


# 2 Vernier, American Family Laws 196 et seq. (1932). # Ibid., at 194. 
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it. But most courts have held that the decree will be given recognition 
insofar as there has been no change in conditions since the date of its rendi- 
tion.“* A change in conditions makes it permissible, however, to go into 
the issue of fitness anew and to enter another decree without regard to the 
earlier action of the foreign court. It is believed that the courts in a major- 
ity of instances have shown considerable reluctance to change the rela- 
tions fixed by the foreign decree, but, unfortunately, the term ‘“‘change in 
conditions” is sufficiently broad to make it possible for a court to escape 
what it might otherwise feel to be an obligation to recognize an earlier 
award as still effective through resort to the simple expedient of requiring 
little evidence of change. And there are cases in which very little indeed 
seems to have sufficed to justify undertaking to make a new disposition of 
the child. As a result, while most of the courts state that the foreign de- 
cree will be disturbed only upon a showing of changed conditions, there 
are just enough cases in which there has been a new award on what seems 
to have been slight proof to make it hazardous to predict what the judi- 
cial reaction in a particular situation might be.‘ 

Stability of environment is clearly one of the important factors in the 
well-being of a child. As such, it would seem to be something which is 
worth striving for. The daily press from time to time gives accounts of 
abductions by recalcitrant parents or other relatives, who, by removing a 

43 In re Bort, 25 Kan. 308 (1881). But cf. Wear v. Wear, 130 Kan. 205, 285 Pac. 606 (1930)* 
See also Sparkman v. Sparkman, 217 Ala. 41, 114 So. 580 (1927); In re Alderman, 157 N.C. 
507, 73 S.E. 126 (1911); Commonwealth ex rel. Rogers v. Daven, 298 Pa. 416, 148 Atl. 524 
(1930). 

4 Hamilton v. Anderson, 176 Ark. 76, 2 S.W. (2d) 673 (1928); Titcomb v. Superior Court, 
220 Cal. 34, 29 P. (2d) 206 (1934); People v. Schaedel, 340 Ill. 560, 173 N.E. 172 (1930); Bar- 
nett v. Blackeley, 202 Iowa 1, 209 N.W. 412 (1926); Ex parte Peddicord, 269 Mich. 142, 256 
N.W. 833 (1934); Ansorge v. Armour, 267 N.Y. 492, 196 N.E. 546 (1935); Griffin v. Griffin, 95 
Ore. 78, 187 Pac. 598 (1920); Goldsmith v. Salkey, 115 S.W. (2d) 778 (Tex. Civ. App. 1937). 

‘s One would like to believe, along with the author of the note, Effect of Custody Decree in 
a State Other Than Where Rendered, 81 Pa. L. Rev. 970 (1933), that the large majority of 
courts have required strong proof of such a change in conditions as would make a new award 
imperative. The following citations are intended to be illustrative, not exhaustive: Sparkman 
v. Sparkman, 217 Ala. 41, 114 So. 580 (1927) (all the issues were re-examined but the court ex- 
pressed disapproval of harassing litigation); In re Livingtson, 108 Cal. App. 716, 292 Pac. 285 
(1930) (a Wisconsin decree was left undisturbed because of failure to show new conditions); 
Evans v. Taylor, 128 S.W. (2d) 77 (Tex. Civ. App. 1939) (proof of changed conditions was 
treated as insufficient to justify a new decree); Ansorge v. Armour, 267 N.Y. 492, 196 N.E. 546 
(1935) (slight proof was held to be insufficient); Hachez v. Hachez, 124 N.J. Eq. 442, 1 A. (2d) 
845 (1938) (temporary presence was not enough to justify interference); Motichka v. Rollands, 
144 Wash. 565, 258 Pac. 333 (1927) (temporary nature of sojourn sufficient to preclude a new 
investigation); cf. Hamilton v. Anderson, 176 Ark. 76, 2 S.W. (2d) 673 (1928); People v. 
Schaedel, 340 Ill. 560, 173 N.E. 172 (1930); Ex parte Peddicord, 269 Mich. 142, 256 N.W. 833 
(1934); Cooke v. Cooke, 67 Utah 371, 248 Pac. 83 (1926). 
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child to a friendly jurisdiction, hope to hold it in defiance of an earlier cus- 
tody decree. Lawyers are familiar enough with suits which, after the re- 
moval of a child to another state, are brought by a litigant who has been 
disappointed in the earlier proceedings.“* The disturbing effect upon a 
child of an unnecessary change of environment which may be wrought 
through resort to new judicial proceedings in a second state is obvi- 
ous. However, stability could be secured if the courts adopted a lib- 
eral view of jurisdiction to entertain custody proceedings and then dis- 
turbed the foreign decree only upon convincing proof that conditions 
have become such as to make it undesirable for the child to remain in the 
environment fixed by the earlier decree. A broad jurisdictional concept 
based upon the ability of the foreign court to fulfill its functions, rather 
than upon a theoretical concept of state interest in its domiciliaries, would 
minimize the possibility of attack on foreign decrees on purely technical 
grounds. Refusal by the courts to disregard the continuing effectiveness 
of the foreign decree in the absence of clear proof of necessity in order to 
safeguard the child would tend to make it futile for a disappointed litigant 
to attempt to retry issues which presumably have already been adjudi- 
cated. 
CONCLUSIONS 


Insofar as decisions by the Supreme Court of the United States are con- 
cerned, there seems to be no case fixing the limits of permissible exercise of 
judicial power in either adoption or custody proceedings. Nor is there any 
case specifically dealing with the full faith and credit which must be accord- 
ed foreign custody awards or decrees under the Constitution. It is not like- 
ly, however, that the Court will ever compel recognition by a state court of 
the continuing effect of a foreign decree when a new order has been entered 
at the forum because of “changed conditions.”’*’? It might also be recalled 


46 See Effect of Custody Decree in a State Other Than Where Rendered, 81 Pa. L. Rev. 970 
(1933), giving the background of Evens v. Keller, 35 N.M. 659, 6 P. (2d) 200 (1931), and State 
v. Keller, 36 N.M. 81, 8 P. (2d) 786 (1932) (an extreme instance of a disappointed litigant at- 
tempting to evade the effects of a decree originally granted in Missouri). The author of this 
note would, in order to secure greater recognition of custody decrees, broaden the content of 
“domicil of children” by making it include residence of the child and then would insist upon 
domicil as a jurisdictional requirement. While actual residence with a parent does suffice for 
domicil in a number of states (cases cited note 31 supra), it may not in all. Under the generally 
accepted rules, residence with persons not parents never suffices to establish a separate domicil © 
for children while the parents are living. Upon the death of both parents, residence with grand- 
parents may be enough to establish the child’s domicil; but not residence with others, such as 
an uncle, aunt, etc. Rest., Conflict of Laws § 39 (1934). 

47 Attention should be called, however, to Yarborough v. Yarborough, 290 U.S. 202 (1933), 
in which the question was the effect of a prior adjudication of the duty of a father to support a 
child. Adjudication at the domicil of the father was held to preclude subsequent suit at the 
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that it has been held that a foreign adoption need not be given effect if 
local policy is thought to prevent it.** It would seem, therefore, that from 
a practical point of view, recognition of foreign adoption or custody is a 
matter which is largely within the control of the state courts. They have 
the power to withhold recognition through resort either to the device of 
“changed conditions” or to the concept of local policy without going into 
jurisdictional questions. 

Since, however, most of the courts have been, at least in their expres- 
sions to this effect, on the liberal side in according full faith and credit to 
foreign custody and adoption awards or decrees, the matter of jurisdiction 
has been a frequent issue. But the cases as a whole fall far short of indi- 
cating, as some would have it, widespread acceptance by the American 
courts of a single uniform jurisdictional standard for either proceeding. 
Consequently, disregarding temptations to give the cases wished-for mean- 
ing, it can at least be said that jurisdiction to adopt or to award custody is 
a concept, the American contours of which have not as yet been definitely 
drawn. 

One method of approach in fixing the limits of state power where status 
is involved would be to assume that underlying similarities between the 
different species of status are such as to require the position that because 
for some species domicil has been uniformly held to be the important 
jurisdictional factor, it should, by way of analogy, be treated as all impor- 
tant for the others. In this connection judicial decisions with respect to 
divorce and legitimacy lend color to the thought that control over status 
belongs to the domiciliary state. 

But the cases, which uniformly make domicil a necessary factor for ju- 
risdiction to divorce, while they do involve state power over status, are not 
particularly helpful. Unlike the case in adoption and custody proceedings, 
a court in dissolving a marriage exercises no discretionary function. Upon 
proof of the facts fixed by the law at the forum as grounds for divorce the 
marriage is dissolved as a matter of course. Furthermore, divorce involves 
persons who, because they are sui juris, are capable of choosing their own 
homes or places of abode so that domicil and actual residence normally co- 
incide. Domicil as a result of actual residence is much more persuasive as 
a basis for jurisdiction than domicil which, because of the method em- 


domicil of the child. In the course of the opinion it was stated that the status of a child is or- 
dinarily determined by the law of the father’s domicil. On the matter of full faith and credit to 
be given judgments and decrees which are not final, see Rest., Conflict of Laws § 435 (1934). 
As to custody decrees see ibid., at § 147. 

# See note 20 supra. 
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ployed in determining its location for minors, may be at a place with which 
the minor has no factual connection whatever. In addition, the considera- 
tions of convenience and expediency which are involved in marking the 
lines of permitted jurisdiction to divorce are not the same as those where 
the right to control children is in issue.*® 

Judicial reaction to the problem of the proper law to control legitimacy 
also affords but scant analogy to draw upon when adoption and custody 
are involved. Assignment to a person of legitimate character, like divorce, 
is not a matter for the exercise of judicial discretion. The happening of 
some particular event or events which are prescribed by law and the oc- 
currence of which is within the control of the parent automatically confers 
legitimate standing. The cases have involved the ability of a child to suc- 
ceed as legitimate heir, and it seems natural enough for his legitimate char- 
acter with respect to the parent through whom he claims as heir to be con- 
trolled by the law of the place where the parent lived when the acts con- 
ferring legitimacy took place.* 

The position might be taken that the underlying reason for the judicial 
practice of giving controlling effect to the law of the parent’s domicil in the 
legitimacy cases lies in the fact that the parent’s act or acts makes the 
child a legal member of his family. Whether the parent should be permit- 
ted to bring his natural child into his legal family, so the argument might 
run, is a matter of concern to the state of the parent’s domicil because that 
is where his family normally resides. Since adoption brings a stranger in 
blood into the family, the position could also be taken, by way of analogy 
to the legitimacy cases, that the legal effect of the acts of the adoptive 
parent should be subject to the control of the state where the parent is 
domiciled. It might even be contended that because control and care of 
children involve family relations, power over custody belongs to the state 
with which these matters are the most closely identified. 

But an argument by way of analogy to the situations which exist with 
respect to divorce and legitimacy fails to make allowance for the fact that 
at least in the case of one species of status, considerations of expediency 
have induced the courts to minimize the importance of domicil as a juris- 
dictional factor. 

The family significance of marriage is obvious. Nevertheless it is uni- 

49 The Supreme Court cases include Andrews v. Andrews, 188 U.S. 14 (1903) (one of the 
parties must have a bona fide residence and domicil in the decree-granting state); Atherton v. 
Atherton, 181 U.S. 155 (1901); and Haddock v. Haddock, 201 U.S. 562 (1906) (dealing with 


the full faith and credit to be given sister-state divorces). See also Bingham, The American 
Law Institute v. the Supreme Court, 21 Corn. L.Q. 393 (1936). 


5° See notes 9, 10, 11, and 12 supra, for cases dealing with legitimacy. 
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versally held that the formalities of the ceremony are controlled by the 
law of the place of celebration, which place need not be the domicil of either 
party. Even when the question is one of capacity or of the effect of some 
express prohibition at the domicil, the decided judicial tendency is to up- 
hold the marriage if it does not violate the law of the place of celebration. 
The only exception is where the marriage is one which runs counter to an 
unusually strong sense of social policy of the state where the parties habit- 
ually reside, and then there is never any thought that the marriage need 
be celebrated at any particular place.* 

What has happened in the case of marriage is that most courts, includ- 
ing those at the domicil, have come to the conclusion that ordinarily it is 
better social policy to treat the marriage as valid if it conforms to the law 
at the place of celebration than to give controlling effect to a local rule of 
law which might invalidate it and thus render the parties guilty of illicit 
cohabitation and so make the offspring illegitimate. Here, social conse- 
quences rather than fine-spun theories of power at the domicil or of interest 
at the domicil in family relations have influenced results. 

As a matter of fact a number of different factors have influenced the 
courts in shaping their concept of the power of a state, through the opera- 
tion of its laws or through the action of its courts, to create the various 
sets or aggregates of relations which are ordinarily included within the 
scope of the term “status.” Tradition and the voice of Justice Story have 
been an important influence. At times an instinctive feeling that where 
status is involved there should be a closer connection with a state than 
exists through mere temporary sojourn has, as in the divorce cases, been 
persuasive. But social objectives and convenience have also played their 
part, so that, as in the case of marriage, traditional ideas have been disre- 
garded when it has seemed expedient to do so. As a result the concept or 
concepts of “‘jurisdiction” to create status, instead of being cut along the 
lines of one single pattern to be applied consistently, have been cut into 
different patterns according to the particular kind of status involved. 

The fact that provision is now made for adoption throughout the Unit- 
ed States has materially reduced the possibility that liberal recognition of 
a foreign adoption will result in foisting upon a state a relationship of 
which it disapproves. The ever increasing tendency toward even closer 
supervision than is implied in mere judicial approval is reducing this possi- 
bility to a minimum. Hence the important consideration in connection 
with jurisdiction over adoption is that the proceedings take place under 


* Cf. Rest., Conflict of Laws §§ 121-34 (1934); In re Miller’s Estate, 239 Mich. 455, 274 
N.W. 428 (1927); Johnson v. Johnson, 57 Wash. 89, 106 Pac. 500 (1910). 
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circumstances which permit opportunity for fulfillment of the purposes of 
judicial investigation and control. Then, if this condition is fulfilled, the 
adoption should be recognized everywhere as valid so as to assure stabil- 
ity of environment. The same considerations hold true for custody. 

Domicil is a technical concept.” While ordinarily domicil and actual 
residence coincide, the domicil of a person can be physically far removed 
from the place where he actually lives. This is particularly a possibility 
in the case of children whose domicil, because they are not sui juris, is de- 
pendent upon the domicil of others. Consequently, if the thesis that power 
with respect to status depends upon domicil is carried to its logical conclu- 
sion, adoption and custody proceedings could take place in a state with 
which the parties have only a connection based on a mere legal technical- 
ity. 

It is submitted that a concept of judicial jurisdiction over matters as 
closely identified with child welfare as are custody and adoption should 
be based on factors which relate to the ability of a judge to fulfill the func- 
tions for which judicial intervention is provided. These functions consist 
primarily of the exercise of discretion in such a manner as to provide a 
proper environment for the child whose custody or adoption is in issue. It 
is believed that the purposes of judicial control can be best fulfilled at the 
actual residence of the child or at the residence of the petitioner because a 
court sitting at either place is likely to have greater facilities for proper 
investigation than the courts at any other place. It is possible, however, 
that conditions may be such as would enable the courts at some other place 
to make the proper investigation. But, in any event, the boundary lines of 
jurisdiction to adopt or to award custody, if they are to be at all satisfac- 
tory, should be drawn with the thought in mind that the objective of the 
proceedings in both instances is the welfare of the child. Technical con- 
cepts of jurisdiction based on domicil and upon theoretical interest by a 


state in its own domiciliaries seem far removed from problems of child 
welfare. 


5? Rest., Conflict of Laws § 9 et seq. (1934). 


53 As to domicil of minors see Rest., Conflict of Laws §§ 30-39 (1934). Suppose, for example, 
that the child is living with an aunt with whom it has been left by its parents. Suit for divorce 
is brought in another state, which is also the domicil of the father. That state would be the 
technical domicil of the child. Rest., Conflict of Laws § 30 (1934). Would the court there be 
in as good a position to go into the matter of custody or of adoption as would a court in the 
state where the child is living with the aunt? 














TITLE REGISTRATION AND LAND 
LAW REFORM: A REPLY 


Myres S. McDovcat* 


RITING under the somewhat question-begging title of ““The 
Resurrection of Title Registration” in the April, 1940, issue of 
this Review,’ Professor Percy Bordwell, dean of American prop- 

erty law teachers,’ seeks to condemn, albeit in a half-hearted and ambigu- 

ous way, that method of keeping the public books about land which has 
popularly come to be known as the Torrens System. Largely an answer to 
certain uncompromising criticisms of Professor Richard B. Powell’s earlier 
condemnation of that system in his Registration of the Title to Land in the 

State of New York,’ Professor Bordwell’s article is so temperate in tone and 

so speciously reasonable, with its generous concessions, that a reader un- 

familiar with the problem may miss its paradoxical quality and the utter 
inconclusiveness of its argument. 

The burden of Professor Bordwell’s complaint is several-fold.‘ The ad- 
vocates of title registration, he asserts, have “largely assumed its manifest 
superiority over prevalent systems of recording.” To explain away the 


* Professor of Law, Yale University. 


* Bordwell, The Resurrection of Registration of Title, 7 Univ. Chi. L. Rev. 470 (1940), 
hereinafter cited simply as Bordwell. 

* Perhaps I should make it explicit that by the argumentative tone of this reply I intend 
no disrespect for Professor Bordwell. Asa relative newcomer to the property field, I have found 
his writings on other problems most helpful. What I am trying to show here is that, despite his 
shying away from the word “‘Torrens,”’ he is really on the side of the angels on this problem. 

3 Powell, Registration of the Title to Land in the State of New York (1938). The criticisms 
Professor Bordwell cites are McDougal and Brabner-Smith, Land Title Transfer: A Regression, 
48 Yale L.J. 1125 (1939), and Fairchild and Springer, A Criticism of Powell’s Book, 24 Corn. 
L.Q. 557 (1939). To these could have been added the reviews by Professor Edward S. Bade in 
23 Minn. L. Rev. 874 (1939) and Professar William F. Walsh in 16 N.Y.U.L.Q. Rev. 510 
(1939). 

4 This paragraph and the one following offer a free-handed summary of the entire article; 
page citations to the various quotations are omitted. 

Throughout this discussion, for sake of brevity, “registration” and “recordation” are used 
as if they referred to opposing absolutes; elsewhere a colleague and I have decried this sharp 
dichotomy and sought to show that the “logical outcome of any thoroughgoing reform’’ of the 
recording system must be registration. McDougal and Brabner-Smith, op. cit. supra note 3, 
at 1149. Professor Bordwell approves this effort to get away from the prejudice of ‘‘names” 
which “too easily run into conceptualism.” Bordwell, 472 n. 6. The context here should make 
my meaning clear. 
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“outstanding fact” of “the ineffectiveness,” “the failure,” of voluntary 
registration in this country and England they have “harped” upon the 
“self-interest” of solicitors and abstracters and title insurance companies 
and have adopted a “Satanic interpretation of history’ which “does not 
get us anywhere.” Experience in the Anglo-American countries demon- 
strates that registration must be made compulsory to amount to anything. 
But why make it compulsory? “Why all this fuss about title registration?” 
There has been “no such conspicuous failure” of the recording system or of 
title insurance as to discredit either. Title registration cannot make land 
“Jiquid”’ and “as easily transferable as a ship or a share of stock or an auto- 
mobile”; such extravagant hopes are but a reflection of the fight for “free 
trade in land in England.” “No millennium will be wrought by a register 
of title.”” Registration, being unsuitable for multiple interests, might, how- 
ever—strange as it may seem-—imperil our historic law of estates and fu- 
ture interests; the scrapping of such interests was a “by-product” (also the 
“most outstanding feat’’) of the struggle for registration in England. ‘The 
important thing to bear in mind is that the logic of registration of title is a 
revolution in our land law.” Finally, we have one “system of public trans- 
fers” already; why “supplant” it with another which may raise constitu- 
tional and personnel difficulties and produce a lack of “coherence and uni- 
formity” in the common law “throughout the country’? The Torrens 
System is a “foreign” system. “Regardless of the conclusiveness of the 
certificate, of the desirability of cutting off stale claims and of the modern 
tendency to look to the state,” the case for it is not made out. 

So much for the argument; now for amplification of the paradox. It 
extends beyond the weird millennium-revolution inconsistency on the re- 
forming powers of registration, beyond the final, for-the-sake-of-the-argu- 
ment, concessions about the conclusiveness of the registration certificate 
and the desirability of cutting off stale claims, and beyond a passing refer- 
ence to certain “more substantial arguments”’ for registration: “its rela- 
tive cheapness in the long run, the greater rapidity of transfer, and the 
saving of lost motion.” The fact is that Professor Bordwell strongly favors 
title registration—or at least all of the important administrative features 
of such a system. Before “anything more revolutionary” is tried, he urges, 
the governmental units keeping the public books about land should estab- 
lish an “adequate” official index—that is, a tract, as opposed to a grantor- 
grantee alphabetical index. Furthermore, the “arguments” for some 
“more adequate method of trying title to land,” “a comprehensive ac- 
tion,” are “very strong.” What more does title registration involve? 

5 More substantial than the argument for “liquidity.” 
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Precious little of any difficulty or danger, as we shall seek to show. Pro- 
fessor Bordwell, however, finds it a “far cry” to the Torrens System. What 
he seems to fear is some bugaboo of “a determination of title,”’ an unskilled 
administrative “passing on the marketability of the title.” 

For proper appraisal of Professor Bordwell’s position, and as a prelude 
to a more detailed examination of his arguments and concessions, let us 
look for a moment in barest outline at the relevant portions of our con- 
temporary American institution of land transfer. 

To a foreign anthropologist land transfer in the United States would 
probably look, as one of my former students forcefully put it, much like an 
aboriginal, ritualistic clambake. Like most other objects of “property,” 
land is transferred by symbols, pieces of paper; but, unlike many of the 
other symbols, these particular symbols do not pass freely from hand to 
hand—their circulation is accompanied by much dilatory, costly, and ex- 
tra-necessitous behavior of wise men. Transfer is normally effected by a 
double-barrelled ceremony requiring both a “contract” and a “deed” and 
culminating in “recordation” of at least the latter. Why the two symbols 
of contract and deed? Why a period of time between “agreement” and 
final “transfer”? Largely because of “title” difficulties, of “insecurities” 
in the public recording system. The vendor must have opportunity to 
prove and the vendee to determine that the vendor has what he says he 
has. This requires either an elaborate search of the alphabetically-indexed 
public records against every former owner of the land, beginning with a good 
“root’’ of title at a date so distant that adverse possession must have cured 
all prior defects, or else resort to the owners of some private title plant 
who have kept all the entries in the public records up to date with a better 
index.’ To the danger that something may be missed in this search must 

6 Other difficulties—e.g., the necessity of making financial arrangements—may of course 
cause delay in closing; but the “title” difficulties, largely unique to land transfer, have undoubt- 
edly been the major factor in molding our contemporary, complex institutional procedure. 

7 For elaboration and citations see McDougal and Brabner-Smith, op. cit. supra note 3, at 
1127. The first three chapters of Patton on Titles (1938) offer a relatively complete picture of 
the procedure and dangers so impressionistically sketched here. 

Professor Bordwell suggests that the waste motion under the present system is much ex- 
aggerated. He points to the use of abstracts and to the tract-indexed private plants. The ab- 
stract and title companies must, however, keep their books up to date by constant examination 
and transcription of the public records; it is even not unknown for them to be housed in the 
public buildings for their greater convenience in such work. Furthermore, under the present 
system there is no assurance that any saving in labor effected by private monopoly will be 
passed on to the consumer in lower costs. Finally, abstracters assume liability to a limited num- 
ber of people only and title insurance is generally non-assignable; no private monopoly built on 
recordation does, or can, offer as registration does a product “repeatedly available after one 
principal fee.”” Cf. Viele, The Problem of Land Titles, 44 Pol. Sci. Q. 421, 434 (1929). 
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be added the doctrine of caveat emptor and the fact that at the present 
time a multitude of interests are not even required to be evidenced in the 
public records.* It is, hence, not unnatural that on the closing date, when 
the deed is to be delivered and the price paid or secured, a dispute not in- 
frequently arises as to what the vendor actually has; it is notoriously a 
poor lawyer who cannot find something wrong, or apparently wrong, witha 
title as old as most titles are in this country.’ Such a dispute may force the 
vendor to bring suit either to quiet his title against the allegedly interested 
parties or to get a court to declare, as against the vendee, that his title is 
“marketable,” despite possible defects.*° Eventually accepting or being 
forced to accept the proffered deed and land, the vendee still has no assur- 
ance that he will be able to keep the land or even be reimbursed if he loses 
the land. When some ghostly defect does materialize and a claimant 
“prior” to his vendor takes the land, what is his recourse? He can go back 
on his vendor only if he extracted a “warranty” deed and his vendor is 
still “available, solvent, and unable to escape through some of the loop- 
holes in the highly technical judicial doctrines about covenants.” He can 
go back on his lawyer or his abstracter only if he can prove “‘negligence.”” 
He can recover from a title insurance company only if he has made the 
extra payment for such protection and probably only if he has obtained a 
policy, rara avis, which does something more than guarantee a careful 

® McDougal and Brabner-Smith, op. cit. supra note 3, list nineteen categories of such inter- 
ests. See also Ratton, op. cit. supra note 7. 

Recent statements of local problems indicate little, if any, decrease in either wasted mo- 
tion or the frailties of the record. McCutcheon, Examination of Titles—The Lawyers Prob- 
lem, 13 Idaho State Bar Proceedings 29 (1937); Forbes, The Title Examiner’s Burden, 24 Iowa 
L. Rev. (5 Bar Sec. 72) (1939); Title Search in Virginia, 26 Va. L. Rev. 385 (1940); Real Estate 
Title Standards, 12 Conn. B. J. 100 (1938); Winn, The Examination of Titles in Kentucky, 
27 Ky.L.J. 194 (1939); Hendricks, Defects in Title to Real Estate and Remedies, 20 Marquette 
L. Rev. 115 (1936). A dramatic, if somewhat older, account of title insecurities appears in 


Crocker, The History of a Title, 22 Minn. L. Rev. 129 (1937), reprinted from 10 Am. L. Rev. 
60 (1875). 

* The fanciful defects trouble has become so bad that title lawyers are beginning to try to 
outlaw it by gentlemen’s agreements. Lyman, Distinguishing Apparent and Real Title De- 
fects: Standardizing Opinions, Proceedings, A.B.A. Section on Real Property, Probate and 
Trust Law (1939); Real Estate Title Standards, 12 Conn. B.J. 100 (1938). By accepting certain 
“standards” for distinguishing between “‘real” and “apparent” defects, title examiners promise 
not to raise certain defects. This is, of course, mere whitewash for the cancers in the public 
records; it probes none of the roots of the trouble. With such ineffective, costly, and cumber- 
some efforts, contrast registration with its clean excision of the defects in the records and of 
most of the lawyer’s tribulations. 

t© The court declares, in effect, not that the title is “good,” merely that it is highly improb- 
able that any of the conceivable defects will ever materialize. 


** McDougal and Brabner-Smith, op. cit. supra note 3, at 1129. 
2 Gage, Land Title Assuring Agencies in the United States 50, 56 (1937). 
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search by the abstracter.** Such are but minimum indications of the dif- 
ficulties and absurdities of the system in which Professor Bordwell finds 
no “conspicuous breakdown.” 

To assume the merits of an alternative system—thoroughly tried over 
a long period of time in Europe, England, the British Dominions, and sev- 
eral of our own states't—which offers an expeditious mode of getting rid 
of stale claims, which by its tract index and constant posting of the books 
eliminates the tedious, costly search and the necessity of paying monopoly 
prices, which by making the records for all practical purposes conclusive 
insures that the bona fide purchaser will really get the land, which at negli- 
gible cost offers adequate recourse to anybody injured by the operation of 
the system, and which greatly shortens and cheapens the whole process of 
land transfer, would seem to be no great intellectual crime.** Such broad 
claims for title registration are not in fact “assumed”; they are not the 
vain, visionary hopes of Utopian reformers, but are based on the actual 
results of the practical operation of the system in places as nearby as 
Massachusetts, Illinois, and Minnesota."® Yet Professor Bordwell relies 


13 Tbid., at 90 et seq.; Walsh, op. cit. supra note 3: ‘Lawyers know that a policy as such is of 
little value as insurance; its principal value is that it represents a thorough search which is guar- 
anteed.”” Glib comparisons between title insurance and registration sometimes ignore the fact, 
well-known professionally, that “title insurance” is little more than a financially responsible 
system for pointing out what the defects are, not for insuring against them. The insurance 
seldom adds very much to the protection afforded by the ordinary doctrines of negligence. 
What is needed for cheap and adequate protection of purchasers is obviously not so much an 
efficient bearer of the risk of carelessness in the discovery of defects as a removal of the defects 
and hence of the risk and cost and trouble of guarding against them. 


4 Powell, op. cit. supra note 3, passim. 


*s For detail see Patton and Patton, Manual of Torrens Procedure (1936); Fairchild and 
Springer, op. cit. supra note 3; McDougal and Brabner-Smith, op. cit. supra note 3. Note the 
differences in the analyses of the costs of initial registration of Professor Powell and his review- 
ers, and the generally conceded low cost of subsequent transfers. 


*6So much can be gleaned by a careful reading of even Professor Powell’s book. See Sup- 
plements E, F, and G, Powell, op. cit. supra note 3. Note especially Richard W. Hale, Torrens 
System Title Registration Proves Success in Massachusetts, Nat’! Real Estate J. (May, 1939), 
and letter in 26 A.B.A.J. 369 (1940); Bade, op. cit. supra note 3; Patton and Patton, op. cit. 
supra note 15. Typical of the tenor of a large number of informal communications which the 
writer has received from a variety of sources are the following paragraphs by a Boston attorney: 

“So far as local practice in Massachusetts is concerned, the highest compliment that can be 
paid to our system of registration of titles is the fact that attorneys for lenders on real estate are 
requiring all questionable titles to be taken to the Land Court for registration. I know of no 
attorney who questions in any way the finality of a Land Court adjudication via registration of 
title. 

“Even so far as the economics of the situation are concerned, you are perfectly right in stat- 
ing that the present method of examination and re-examination of titles is an uneconomic proc- 
ess, and that lawyers engaged in such practice may readily shift their efforts to the registration 
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heavily upon “experience” in this country and England to discredit regis- 
tration. His error is a simple one: it lies in failing to make a distinction be- 
tween (1) the preliminary difficulties of getting a registration system 
adopted and in actual use, and (2) the operation of such a system after it is 
in use. The only thing that “experience” in this country or England shows, 
beyond the beneficent results of actual operation indicated above, is that 
a voluntary system with a costly initial registration (i.e., a “lawsuit”’), 
and without adequate provisions for transition from the old to the new, 
cannot hope quickly to overcome public ignorance and inertia and profes- 
sional opposition. There is, however, no insuperable reason why a simple 
change in the keeping of the public books about a piece of land should have 
to be initiated by an expensive action to quiet title?’ or why a voluntary 
system should not be given the small public subsidy which would enable it 
to compete with interests vested in the chaos of the recording system," or 
even why registration should not be made compulsory with transition pro- 
visions—requiring registration only on any new sale or mortgage when the 
title must be searched anyway—which would reduce the strain on public 


of titles, and thus in the course of time find similar revenue for such income as might be lost 
through a shift from the present system. 

“When all is said and done, there is no argument or series of arguments that can alter the 
fact that a title which has been registered is good against the whole world, and renders immedi- 
ately marketable (so far as title is concerned) all properties so registered. As far as efficiency of 
the system is concerned the Land Court employees are all devoted to their work, efficient, help- 
ful and extremtely well-informed. 

“In practice, where a registered title is involved, the transaction of mortgage or sale is hard- 
ly ever held up more than an hour or two on account of examination of title, whereas, as to un- 
registered titles, even the simplest of titles requires a day to a week for examination, with an 
average of two or three days. 

“There is very little doubt as to the sources of opposition to land title registration or as to 
the reasons therefor. However, the title insurance companies and their attorneys are fighting 
a losing battle because the ‘streamlining’ of land titles via registration would seem to be in- 
evitable.” 

*7 For the lawsuit could be substituted a short statute of limitations and the interim regis- 
tration of a mere “‘possessory” title. A Comparison of Land and Motor Vehicle Registration, 
48 Yale L.J. 1238 (1939). Such an expedient has been tried in England, and its working indi- 
cates, as Professor Bordwell says, “that courts have been too fussy about marketable title.” 
Bordwell, 478. 


*8 Professor Bordwell objects to public subsidy as a mode of encouraging voluntary regis- 
tration, preferring instead compulsory registration. Bordwell, 482. It should be remembered 
that any governmental service must cost something; the important thing is what the taxpayer 
getsin return. Does it cost the public nothing to maintain title lawyers, companies, and plants? 
What of the mounting costs of our inefficient public “recordation” plants and of the possible 
added expense of adequate public supervision of title insurance? Costs to the individual, tax- 
payer, or purchaser must be measured in the broader frame of reference of the whole social 
problem. 
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personnel and private pocketbook.’® Surely Professor Bordwell knows that 
it is not any proved demerit of registration which has precluded its wide 
popular acceptance in this country. It is, of course, easy to take the fre- 
quent castigations of title lawyers and companies, to puff them at a high 
level of abstraction into a “Satanic interpretation of history,” and then to 
ridicule that interpretation. It is quite another thing to establish relative 
demerits of title registration, as compared with recording, and to get rid of 
the well-known, tangible, and bitter professional opposition to registra- 
tion.?° 

The next charge, to fortify the argument that title registration should 
not be made compulsory, is that title registration cannot, as the free trad- 
ers in England hoped, make land “liquid” and, hence, will work no millen- 
nium. It is true, as Professor Bordwell alleges, that registration is not a 
new idea. It is much older in many places than the free trade movement 
in England. Professor Bordwell himself has elsewhere found its germs in 
the copyhold register.“ With some little imagination it might even be 
traced back to the bookland of the Saxons.’ More important by far, how- 


ever, than ambiguous “origins” are contemporary social consequences. 
Let us see if we cannot without too great strain place this vexed problem 
in its proper social perspective. 


9 Despite his later vague reference to constitutional difficulties, Professor Bordwell rightly 
finds no constitutional difficulty in such proposed reform. “But can there be any serious 
doubt,” he asks, “that legislatures can change the method of land transfer if they wish to? To 
ask the question is to answer it.”” Cf. A Comparison of Land and Motor Vehicle Registration, 
48 Yale L.J. 1238 (1939). What can General MacChesney mean when he writes that the “law” 
is against registration? _MacChesney, Review of the book Registration to the Title to Land in 
the State of New York, 26 A.B.A.J. 158 (1940). 

* A selected list of citations to secondary documentation of this opposition appears in 
McDougal and Brabner-Smith, op. cit. supra note 3, at 1147 n. 125. Cf. also Bordwell, Regis- 
tration of Title to Land, 12 Iowa L. Rev. 114, 126 (1927). 

Professor Bordwell writes (Bordwell, 470): “There is no more insidious self-interest than 
that of a government department desiring to expand.” Insidious? How so? Such “‘self-inter- 
est” must have as its dominant motivation, and public justification, not private pecuniary 
profit but public service, and it is subject, in a democratic government, to public scrutiny, super- 
vision and control. The mainsprings and controls of the private entrepreneur and of the public 
servant are not the same; not because they are different men, but because they work in a differ- 
ent “institutional” context. Furthermore, Professor Bordwell is here again flaying a ghost. By 
his own major argument—the ineffectiveness of voluntary systems—the will to power of regis- 
tration clerks has been not so much satanic as pathetic. 

™ Bordwell, Land Transfer, 9 Encyc. Soc. Sci. 127, 130 (1937); Powell, op. cit. supra note 3. 
It is a little strange to find registration belittled because it is not a novel idea; usually the dia- 
lectics cut the other way. 

* Op. cit. supra note 21, at 129. Cf. Walker, Genesis of Land Registration in England, 
55 L.Q. Rev. 547 (1939). 


*3 1 Vinogradoff, Collected Papers 99 (1928). 
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“The fundamental purpose back of all recording” is, Professor Aigler 
has aptly written,** “the provision of data available to the public by 
which the prospective purchaser may, measurably at least, determine the 
safety of dealing with the prospective vendor.” We have seen how poorly, 
at what cost, and how slowly the recording system ‘provides this informa- 
tion and how expeditiously and cheaply registration supplies it. Still a 
prospective purchaser wants something more than mere information; he 
wants protection, security in his purchase, his plans, his improvements— 
and that registration alone can offer.** Such information and protection 
would seem indeed to be the barest minima of required encouragement to 
“free enterprise” in buying and selling land; freest alienability must de- 
mand the removal of every adventitious and extra-necessitous restraint 
and psychological deterrent.** Yet does it necessarily follow that such in- 
formation and protection are not, as Professor Bordwell’s attempt to tie 
registration to the defunct “free trade” movement would seem to imply, 
equally the barest minima which must be provided by and for a society 
about to embark upon rational programs of community planning, housing 
and resource conservation? Per contra, a fortiori. For the effective prose- 
cution of such programs even more adequate information, better protec- 
tion, and lowered costs would seem to be essential, and recent experience 
of a wide variety of planning agencies in this country confirms the infer- 
ence.”” Drainage basin authorities have, for example, not infrequently 
been forced.to pay more than the cost of the land to get the title to a right 
of way cleared; housing authorities have been hampered and delayed in 
their demolition and reconstruction programs and often forced to costly 
condemnation proceedings simply to clear up title; effective administra- 
tion of all of the techniques of community planning—zoning, subdivision 
control, street control, public improvements, municipal ownership—has 
been found to require quick and cheap ascertainment of the interested 
parties.* Hence, whatever the social philosophy—whether “free enter- 

24 Aigler, The Operation of the Recording Acts, 22 Mich. L. Rev. 405 (1924). 

25 Recall the limitations of title insurance, indicated supra note 13, and that it never insures 
that the purchaser will actually get the land; at its best, it offers only financially responsible 


recourse in case of the loss of the land. Furthermore, the ‘‘recourse”’ it offers may not cover any 
increment in value or improvements. 

*6 Dicey, The Paradox of the Land Law, 21 L.Q. Rev. 221 (1905). 

*7 A private purchaser who discovers something questionable about the title to a piece of 
land can look elsewhere for other land; a government agency, on the other hand, which has 
embarked on a large-scale housing or drainage basin program must get title to every parcel of 
land in the designated area. 

28 These generalizations are based largely on letters from and conversations with attorneys. 
An adequate study of the experience of a variety of governmental agencies in land title acquisi- 
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prise” or “collective planning” or some one of the infinite combinations of 
these two polar abstractions” —title registration would seem to be an in- 
dispensable element in any rational program of land utilization. 

It can be conceded, without weakening our argument, that registration 
alone will not make land completely “liquid,” an entirely reliable and 
quickly realizable emergency asset; few objects of property do have that 
elusive quality. Yet why should we passively continue to tolerate a busi- 
ness cycle which is longer and much more severe with respect to land than 
with respect to any other commodity? Powers for alleviation are ready to 
hand and have been thoroughly, if sporadically and singly, tested in iso- 
lated communities. What is needed is an integrated and comprehensive 
program of land law reform. Registration alone can accomplish the re- 
moval of the unnecessary and adventitious restraints on alienation which 
have been described above and can serve the function of supplying 
quick and cheap title information and security to planners as well as pur- 
chasers. So much and no more would be a solid gain for liquidity! But an 


tion remains to be made. Note the beginnings of such a study in Russell and Bridewell, Sys- 
tems of Land Title Examination: An Appraisal, 14 J. of Land & Pub. Util. Econ. 133 (1938), 
with conclusions favorable to registration. Cf. the testimony of Walker, Assistant General 
Counsel, HOLC, Investigation of Concentration of Economic Power, Hearings before the 
TNEC, pt. 11, Construction Industry, at 5168. Popular literature on housing and community 
planning offers confirmation. ‘Surprising as it may seem, experience has shown that the failure 
to assemble large tracts of land by purchase alone is due as frequently to the need for clearing 
doubtful titles as it is to the demand of ‘hold-outs’ for exorbitant prices.” Walker, Urban 
Blight and Slums 175 (1938) . On the title problems in a demolition program, see 2 Ford, Slums 
and Housing 608 (1936). Heydecker, Public Ownership and Control of Urban and Suburban 
Land, 26 Nat’l Municipal Rev. 561 (1937), discussing a program of general municipal land 
planning, calls for: ‘Simplification and strengthening of present laws for registering land titles 
in accordance with the well established principles of the Torrens System of title registration al- 
ready used in several states.”” Cf. the comparison of land and securities in Monchow, Cali- 
fornia’s Subdivision Control Sustained, 15 J. of Land & Pub. Util. Econ. 97 (1939). Witness the 
difficulties of the FHA in Matter of City of New York (157th St., Queens), 257 App. Div. 511, 
13 N.Y.S. (2d) 587 (1939), noted in 40 Col. L. Rev. 145 (1940). 


*» Here once more simple dichotomy is false to fact. No modern economy wholly excludes 
either free enterprise or collective planning; in varying proportions and combinations the two 
work side by side, if not with the greatest of ease, at least without possibility of dissolution. 
Compare the five types of economic organization which Chamberlain, American Stakes 287 
(1940), finds working under the “‘dispensation’’ of “finance capitalism” in this country. The 
Dicey article, op. cit. supra note 26, which Professor Bordwell cites (Bordwell, 472 n. 7) as an 
“illuminating account” of the relation of registration to the “free trade” movement, is guilty 
of too facile an opposition of “free transfer” and ‘“‘nationalisation.” Collective planning to en- 
courage free enterprise in land transactions may be, not a philosophical nightmare, but enlight- 
ened public policy. High, polar abstractions must not be allowed to conceal the problems and 
complexities, the similarities and dissimilarities, of actual underlying social organizations. 
Kruse, The Right of Property 8 et seq. (1939). 
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effective attack on blight and speculation and all of their attendant evils** 
calls for much more: it calls for an integrated exercise of all the planning, 
credit, and tax powers which our municipal, state, and national govern- 
ments possess.* Such a program could, as some few people are coming to 
realize, do much to remove land from the chaos of our contemporary econ- 
omy, and so to provide more of the necessities of health and “the good life” 
to the low-income half of our population. 

By what interpretation of history, one wonders, is a mere change in the 
keeping of the public books about land likely to result in—dreadful 
thought—a scrapping of our historic law of estates? It comes perilously 
close to the old tail-wagging-the-dog theory.” Why should a register, a 
tract index, be any more “unsuitable for the multiple common law 
estates” than an alphabetical index? How, furthermore, does Professor 


3° This is not the context, of course, in which to expand upon our heritage of fantastically in- 
flated land values, slums, blighted neighborhoods, and still-born ‘dormitory suburbs,” upon 
which our institutional lenders are dependent for solvency; or upon our multiplicitous, over- 
lapping municipal governments for the supplying of indispensable public services which are 
now being underwritten to the extent of billions of dollars by the Federal Government; or upon 
the more than 10,000,000 families—over 40,000,000 people—still housed in dwellings unfit for 
human habitation, substandard by any definition of substandard; or upon the 40,000 new farm 
tenants being added annually to an already impoverished, disease-ridden peasantry; or upon 
the continuous wasteful and destructive exploitation of our land and other natural resources. 
The reader who requires a reminder or initiation can find an excellent, popular presentation in 
Abrams, Revolution in Land (1939). 


# This is insubstance, though he does not adequately point it up, the plea of Abrams, op. 
cit. supra note 30. A suggestive outline of part of the program appears in Heydecker, op. cit. 
supra note 28. See also National Resources Committee, Our Cities: Their Role in the Na- 
tional Economy, pt. 3 (1937). 

Professor Bordwell finds an inconsistency between registration and the use of the tax power 
for policy purposes. The advocates of registration, he writes, are certainly ‘at the opposite pole 
from the advocates of that other panacea, the Single Tax, who would deny not only all resem- 
blance between chattels and land but also the private ownership of land.” One of the major 
battle-cries of the modern Georgians is, however, that the fuller taxation of land-rent will en- 
courage and stimulate, not only a moribund, monopolistic construction industry, but also the 
private use and exploitation of land, as opposed to socialization—whatever the latter may 
mean. Geiger, The Theory of the Land Question 186 et seq (1936); Buttenheim, Unwise Taxa- 
tion as a Burden on Housing, 48 Yale L.J. 240 (1938). By reducing the price of land, they hope 
to make it more freely alienable and hence more easily utilized. The antithesis which Professor 
Bordwell draws is a false one. “‘Resemblance”’ depends upon the purpose of the comparison. 
When Georgians say that land, unlike “chattels,” is not the product of man’s labor, they are 
making no statement about the mechanics of transferring either. Simplification of the me- 
chanics of land transfer and the use of the tax power to lower land prices are far from ‘“‘opposite 
poles”; they are in fact, as indicated above, complementary and equally essential elements in 
an integrated, comprehensive program of fand law reform. 

3? Note also at least a faint, melancholic resemblance to the what-are-we-coming-to theory. 
Don’t give the reformers an inch, however reasonable the inch; they might take a mile! 
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Bordwell square his fears for the “common law” estates with his later ap- 
proval of the tract index? The private title companies, who presumably 
cherish our “wonderful calculus” of interests, have not yet been heard 
to complain about the inadequacies of such an index. In fact, it would 
seem that the better and more efficiently the public books are kept the 
easier and more adequate would be the protection which could be afforded 
complex future interests.*3 The “complexity” of the interests which are to 
be allowed in land is one problem, governed by its own peculiar policy 
considerations. The way the books are to be kept is a different problem— 
largely a technological problem*—and hence governed by different policy 
considerations. The “logic” of registration has nothing to do with a revo- 
lution in the “law of estates”; the revolution which it should accompany 
is, as indicated above, in the law of land utilization. The contemporary 
overlap between the law of estates and the law of land utilization is 
practically nil and should be less. The only overlap is in the rare case 
when a life tenant (or trustee, to add the “equitable” interests) has no 
granted, judicial, or statutory power of sale*s or when a life tenant (no 
need to add the trustee here) gets caught in the meshes of a law of “waste” 
inherited from medieval England and cannot make improvements.** As 
Professor Bordwell says elsewhere in his argument, “In the United States 
land is freely alienable.’’*? The law of “estates” —even when expanded to 
take in “future interests” generally—does not today in this country de- 


33 “Registration can be made in the name of the life tenant or owner of the possessory estate 
and memorials entered upon the register and certificate indicating that the land is held subject 
to certain future interests which an intending purchaser can ascertain by looking at the filed 
documents creating such interests.” McDougal and Brabner-Smith, op. cit. supra note 3, at 
1138. 

44 Title lawyers who resist improvements in the methods of keeping the public books about 
land do not have the justifications of labor leaders who resist and sabotage other technological 
improvements. A more apt analogy might be found in patent suppression. 

3s On the continuous shrinkage of this overlap, see Recent Statutes, 37 Col. L. Rev. 1238 
(1937), and New York Law Revision Commission Report 355 (1935). 

36 The notorious Brokaw v. Fairchild, 135 Misc. 70, 237 N.Y. Supp. 6 (1929); 231 App. Div. 
704, 245 N.Y. Supp. 402 (1930); 256 N.Y. 670, 177 N.E. 186 (1931), has received statutory 
repudiation in New York and is not likely to be followed by reasonably enlightened courts else- 
where. Recent Statutes, 38 Col. L. Rev. 532 (1938); New York Law Revision Commission 
Report 389 (1935); Aigler, Comment, 30 Mich. L. Rev. 784 (1932). 

37 Bordwell, 478. If a growing use of possibilities of reverter and rights of entry should ever 
raise any practical barriers to alienability or effective utilization, a remedy could be found. 
There are rumblings already: Leach, Cases and Materials on Future Interests 20, 50 n. 25 (2d 
ed. 1940); Ferrier, Determinable Fees and Fees upon Condition Subsequent in California, 24 
Calif. L. Rev. 512 (1936); Legislation, [1940] Wis. L. Rev. 121. In any event—such interests 
offer no great difficulty for the mechanics of registration. 
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termine land utilization; its chief functions are to make possible provision 
for incompetent dependents and to serve as a vehicle for tax avoidance. 
Furthermore, the complexity of that law has been greatly exaggerated. 
The tenuous distinctions between the various “categories” of “interests,” 
the differences between the treatment of land and personalty, and the 
differences between “legal” and “equitable” are much less important than 
is commonly thought, and it probably would be no great tragedy if they 
completely disappeared.** Professor Bordwell, if he is right in his dire 
prophecies, has made another strong argument for registration. 

The repudiation of registration because we have one “public” system al- 
ready makes too much an absolute of “public.” It would freeze us in an ox- 
cart in a day of streamlined Zephyrs. One might as well argue that a bank 
because it has already one system of keeping books, however inadequate, 
should make no efforts to improve or change that system. Obviously, how- 
ever, this cannot be what Professor Bordwell means. He makes very defi- 
nite suggestions for the improvement of our existing “public” (i.e., the 
recording) system. He proposes not only the tract indexes but also a new 
and improved action to quiet title. Surely he could have no objection— 
and the whole tenor of his argument suggests that he would have no ob- 
jection once the public books were put in reasonable order—to making 
them more conclusive on sleeping interests—or, more exactly, putative 


38 Professor Bordwell might agree. Review of the Restatement of the Law of Property, 51 
Harv. L. Rew. 565 (1938), and Review of the book Cases and Materials on the Law of Future 
Interests, 21 Iowa L. Rev. 160 (1935). On the other hand, he might not. Bordwell, The Com- 
mon Law Scheme of Estates, 18 Iowa L. Rev. 425, 426 (1933). In the article presently under 
review he questions whether “the common law doctrine of estates is an anachronism” and won- 
ders what we would do for ‘“‘theory’”’ about future interests in chattels without it. ‘Were the 
law of estates and future interests abolished, we should be obliged to start all over again with 
ideas based on the crude notions of property in chattels, or with something like the civil law 
notion of dominium, or to throw the whole into equity as has been done in England. No one of 
these three courses seems desirable.” Bordwell, 477. This both overestimates the importance 
of the existing ‘‘estates” categories and underestimates our powers of creative generalization 
from our own recent American experience. Most of the differences between the historic cate- 
gories are either praeposterous, i.e., completely in terms of legal consequences, or else verbal, 
such as the difference between ‘‘so long as” and “‘but if.” Little or no policy justification can be 
found for making any difference out of any of these differences. It is not impossible to conceive 
of one category of “future interest”’ which ignores them; in fact, we may already be approaching 
such a devoutly to-be-wished-for consummation without knowing it. Justice Frankfurter’s 
opinion about ‘‘unwitty diversities” in Helvering v. Hallock, 309 U.S. 106 (1939), despite its 
omissions from the new edition of Professor Leach’s casebook, op. cit. supra note 37, is more 
than a straw in the wind; it is itself a lusty gale which could blow through problems other than 
taxation. Likewise, the time may come when the differences between “law” and “equity” are 
just as antiquated in “‘property” as they now are in “procedure.” The domain of property 
awaits its Field Code, its Clark, and its ‘‘new federal rules.”’ 
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sleeping interests—than they now are.*® That is all the dreaded Torrens 
System does. What is this perilous “determination of title” which Profes- 
sor Bordwell fears? It is not the expeditious, conclusive, judicial, initial 
registration—probably the best action to quiet title in the country—be- 
cause he approves that.*° The danger, if any, must be in subsequent trans- 
fers after the title is cleared and the bookkeeping changed. Does this in- 
volve any ‘“‘passing on the marketability” of a title? Clearly not—for two 
reasons. In the first place, title registration insofar as humanly possible 
gets rid of the whole ‘“‘marketability” problem. That problem is caused by 
fears and threats of defects in title as much as by actual defects—fears 
that the chaotic records have not been accurately searched, that some 
valid interest is not even exhibited in these records and has not been found 
by outside search. It is common knowledge that, however difficult the 
proof, most titles are actually good; it is the danger of the one chance out 
of a hundred which forces all the costly and dilatory procedure outlined 
above. Obviously title registration destroys, bag and baggage, these par- 
ticular threats and dangers. In the second place, insofar as a tract index 
may still indicate a multiplicity of interests in a particular piece of land, 
there is no reason why the prospective purchaser should not still call in his 
skilled lawyer to tell him what the register page says.” All the alleged un- 
skilled public administrator has to do in operating the mechanics of the 
system is to see that the deeds presented to him are executed with the 
proper formalities—description of parties, description of land, signatures, 
acknowledgments, seals, and so forth, including whatever the state may 

#9 That few people, whatever the merits or demerits of their claims to protection, would be 
actually “‘injured”’ by this cutting off of sleeping interests is indicated by the relative rarity of 


claims against assurance funds under registration. Powell, op. cit. supra note 3, at 223, 161, 
195. 

“In any state the initial registration can be as conclusive as any action to quiet title or 
statute of limitations can be made in this country. The great need is, however, for something 
more than a good action to quiet title; it is for a system of keeping the books which will make 
fewer actions to quiet title necessary. Professor Bordwell writes (Bordwell, 488): ‘Once title is 
quieted there will be little trouble about its further marketability.” For how long, if registra- 
tion is not substituted for recordation? The recording system, operated under the gracious 
control of caveat emptor, offers no method of periodically posting the books and getting rid of 
stale claims. Any comparison of the conclusiveness of registration with the ‘“‘conclusiveness” of 
the recording system is a comparison of strictly non-comparables; conclusiveness for all prac- 
tical purposes and complete inconclusiveness belong to different realms of social fact. 

Threats of title defects, like threats of war, may be almost as costly and troublesome as 
the actual thing; preparation must be made for any eventuality. 

# Professor Bordwell recognizes this in his discussion of the tract index but he minimizes 


the possibility, by making the books conclusive, of getting rid of most of the roots of “‘market- 
ability” trouble. 
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require.*? This does not, in a day when even our own poor, benighted 
American public administrators are performing so many complex func- 
tions, seem a very exacting task; it is about as rudimentary a function as 
could be asked of a public land office.“ 

The charge that title registration is a “foreign” system is as groundless 
as it would be unpersuasive if it had grounds. Every element of registra- 
tion—the action to quiet title, the tract index, the effort to make the rec- 
ords more conclusive, the statute of limitations, and the general zeal for 
efficiency—are all now at least of good native American stock, well repre- 
sented among the flora and fauna of our various states. Sir Robert Tor- 
rens, who loaned his name as a battle-cry for an Anglo-Saxon combination 
of all these elements, was of course a foreigner. So what? So have been 
hundreds of other inventors and promoters whose technological improve- 
ments we have borrowed. No one is suggesting “totalitarian” means for 
the achievement of the demonstrably desirable end of registration; all that 
is being tried is the time-honored, democratic method of “education.” 
Surely it is no more “totalitarian” for a democratic state legislature to re- 
quire, as several have required (with respect to land entered in “volun- 
tary” registration systems) for more than forty years, that to be enforce- 
able against a bona fide purchaser a title must be “registered” than it is 
for such a legislature to require that to be so enforceable a title must be 
“recorded.”’** Nor does registration involve any un-American invasion of 
a domain where private business can effectively function. The choice here 

43 Such prophylactic activity by registrars could eliminate a tremendous amount of wasteful 
litigation about “formalities” and ‘‘delivery.” 

44 From the perspective solely of the governmental provision of information, title informa- 
tion is the most rudimentary kind of information which should be made readily accessible to 
prospective purchasers and planners. Imagine how much it would encourage both free enter- 
prise and rational planning if there were some central, municipal bureau which could supply 
quickly and cheaply not only information about title but also information about taxes, public 
services, prices, age and condition of structures, public and private restrictions, population 


trends, and so forth. The saving in public expenditure by such consolidation and integration of 
activities might, furthermore, not be inconsiderable. 

48 The suggestion made by many opponents of registration that there has been no great 
public hue and cry for it is pointless. How can the general public be expected to demand some- 
thing of which it is ignorant and which has even been misrepresented to it? I know, for example, 
one able title lawyer, a man of reasonable public spirit, who does not hesitate to make ex cathe- 
dra judgments condemning registration, yet his comments indicate that he does not have the 
remotest conception of what the system involves. One function of the disinterested student 
should be to try to create a demand for new and improved social institutions. Cf. Lynd, 
Knowledge for What? (1939). 


46 Professor Bordwell well says (Bordwell, 478): “But the right of the owner of land to 


choose between an alphabetical index under the prevailing system and a tract index under reg- 
istration hardly seems to be of the essence of liberty.” 
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is not, as General MacChesney poses it, between doing business with a 
private agency or a public agency.‘7 The question is not whether certain 
business will be left in private hands or transferred to the government, 
but whether an admittedly public function—the keeping of books about 
land transfers—shall be performed so badly as to make necessary an other- 
wise unnecessary private business.“* The logic of General MacChesney’s 
position must drive him to the view that the public should not collect any 
title information about land, to a denial of the most rudimentary function — 
which a public land agency can perform. It has long been recognized, how- 
ever, that the necessities of cost and efficiency make the collecting of title 
information essentially a “monopoly” business and that the added neces- 
sity of even reasonable protection for purchasers makes it unquestionably 
a “public” business. It is simple common sense that what the government 
must do, it should be permitted to do well. 

The problem of land transfer, insoluble by obsessive reiteration of an- 
cient bromides about individualism or by making the eagle scream with 
far-fetched analogies, is rightly nothing more than a question of organiza- 
tional efficiency and of cost and protection to the consumer. From such a 
perspective, despite General MacChesney’s and Professor Bordwell’s in- 
sistence that “it can’t happen here,” the day for title registration in this 
country is just beginning to dawn: it has no need of “resurrection’’; it is 
far from dead; it is big with all the life of the swelling contemporary de- 
mands of millions of people for livable homes, in a livable environment, at 
an approachable price and of other millions for some kind of farm secu- 
rity; it may not “save” these millions for some far-flung millennium; but it 
is an indispensable, if perhaps minor, element in a comprehensive program 
for the rehabilitation of a substantial part of their lives. 

47 Book review, op. cit. supra note 19. 

4® When General MacChesney writes, op. cit. supra note 19, at 159, of the “vested interests’’ 
of the “public” and of “landowners” in the “recording system,” his meaning escapes my 
grasp. 





THE CONTRIBUTION OF WIGMORE TO 
THE LAW OF EVIDENCE 


Grorce F. James* 


O REVIEW Wigmore on Evidence’ is a task before which the 
boldest might hesitate. Here, in ten handsome volumes, is the 
Anglo-American system of evidence in trials at common law. Its 
statement is exhaustive, critical and scholarly, supported not only by ex- 
tensive annotation but by Dean Wigmore’s own prestige as the acknowl- 
edged master of the field. What can the critic say, except that here is the 
authoritative text—perhaps the greatest modern legal treatise—bigger 
and better than ever?? Two avenues of approach remain open. Any work 
of this length can be examined section by section and specific points sub- 
jected to specific criticism. Or, it can be read as a book—and to judge its 
design, purpose and the expressed philosophy of its author involves pri- 
marily questions of taste. De gustibus non est disputandum, which is to 
say, there are no subjects for dispute at once so enjoyable and so safe as 
questions of taste, where one man’s opinion may appear as good as an- 
other’s. Combination of these two critical techniques should give a satis- 
factory picture, not perhaps of the book, but of the only thing which a re- 
view can pdértray—one reader’s reaction. 

An essential paradox which runs through the ten volumes is illustrated 
by two quotations. In discussing the present and future of the law the 
learned author bewails the indifference of judges to judicial science, saying: 
What they [the judges] respect is mere precedent,—a prior decision, and the latest de- 
cision. This respect is, in turn, sensed by the authors. What ought to be a genuine 
juristic treatise is degraded to a mere collection of precedents,—preceded by sentences 
beginning “‘Some courts, indeed hold, etc.’”’ and “It has been decided, however, on the 
contrary, etc.” The judges often measure a treatise by its value asa digest. By thus 
setting a standard of valuation, they disparage the careful, helpful thinker and en- 
courage the mere compiler. The progressive development of the law by analysis and 
construction is stifled. 

* Assistant Professor of Law, University of Chicago. 

* A Treatise on the Anglo-American System of Evidence. By John Henry Wigmore. 3d ed. 
10 vols. Boston: Little Brown & Co., 1940. Pp. xcii, 7324. $100.00. 

* The story is told of an eminent Harvard professor of English literature, who had no ad- 
vanced degree. He used to explain that he could not go up for a Ph.D. because no other man 
was competent to examine him. 

31, 243. All references are to the third edition of Wigmore on Evidence unless otherwise 
indicated. 
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Yet Dean Wigmore has himself sensed, and to some extent been in- 
fluenced by this respect for mere precedent. In the preface to the first 
edition, repeated in the third, he states: 

The particular aspiration of this treatise is, first, to expound the Anglo-American 
law of Evidence as a system of reasoned principles and rules; secondly, to deal with the 
apparently warring mass of judicial precedents as the consistent product of these prin- 
ciples and rules; and, thirdly, to furnish all the materials for ascertaining the present 
state of the law in the half a hundred American jurisdictions.‘ 

The third of these stated objectives obviously could not be attained 
without paying considerable respect to prior decisions and to the latest of 
them. The one hundred and seventy page table of cases in the first edition 
in 1905, swollen to more than four hundred pages in 1940, shows the im- 
portance of these considerations. Some fifty thousand cases are not neces- 
sary to the exposition of the law of evidence as a system of reasoned prin- 
ciples; nor, if the cases really are the consistent produce of principle, 
would it be necessary to cite fifty thousand in order to demonstrate this 
consistency. Only to furnish all the materials for ascertaining the present 
state of the law in every American jurisdiction is such a wealth of citation 
even useful. 

This is not to say that Dean Wigmore has ever descended to mere com- 
pilation. Analysis of principle rather than marshalling of precedent is the 
characteristic feature of his work. But once included, precedent as such 
has necessarily occupied tremendous space. The result in 1905 was a trea- 
tise more than thirty-six hundred pages long. In 1940 it runs more than 
sixty-five hundred pages, exclusive of indices and tables. There is one 
great defect in a book of such length,—that few will ever read it as a 
book, from beginning to end. Discouraged by its bulk, practitioners and 
students will naturally use it as a reference work in the sense that an en- 
cyclopedia is a reference work, turning to and examining only the particu- 
lar section directly relevant to some immediate problem. But a system of 
reasoned principles and rules is such because of the relation of its parts. 
Any part, wrenched from context and frame to be considered alone, loses 
much of its force. Where the perfection and interdependent strength of 
the system might carry almost the impact of self-evident truth, each iso- 
lated principle can depend only on the prestige of the author or upon the 
precedents, directly in point, by which it can be supported. Of the two, 
habits of legal thought greatly emphasize support by precedent. Thus can 
a work not only conceived, but executed, as a genuine juristic treatise be 
degraded in use to a mere compilation. 


‘I, xiii. 
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When one is dealing with a mere collection of precedents at best, there 
is no harm. Such collections are extremely useful and need not be criti- 
cized because they are not more. It is unfortunate for the magnificent 
analysis, organization and criticism of a Wigmore largely to be smothered 
by the weight of citation and compilation which they are required to carry. 
A shorter treatise, written by Wigmore and designed for only the first of 
the three stated aspirations of his ten-volume set, might accomplish the 
one in less than a thousand pages. For the first time we would have a 
scholarly analysis and synthesis of the principles and rules of evidence in a 
form in which they could and really might be studied by judges and law- 
yers as a whole rather than ad hoc. Assuming continuance of our present 
law of evidence, without sweeping changes, such a text might vastly im- 
prove its administration.’ Some one else, whose powers limit him to such 
a task, could write the great cyclopedic digest of evidence cases. 

But Dean Wigmore chose, thirty-five years ago, to combine the syste- 
matic and critical text with the digest, and anyone who has read earlier 
editions or now has the patience to read nine large volumes will find how 
superlatively well he has performed both tasks. The chief changes in the 
current edition are the incorporation of material from the old 1934 supple- 
ment into regular text, the extension of annotation down to date, and the 
expansion or re-writing of certain sections to cover developments in the law 
and perhaps in one case—-section 1400 on the future of the hearsay rule— 
to express changes in the author’s own views. The organization of material 
is that of earlier editions, intricate, but necessarily so, the intricacies aris- 
ing from the subject-matter. Evidence presents a feature not uncommon 
in the law—a structure of basic principles and a structure of specific rules 
which do not entirely coincide. The basic principles are few in number, 
and on them all rational rules must depend.® But case law grows rather 

5 As they stand, the first four or five hundred pages of volume I of the present treatise come 
as close as anything to the desired text, but are naturally incomplete because not written to 
stand alone. Wigmore’s students’ edition is all rule without critique, and his Science of Judicial 
Proof, a fascinating work, does not purport to be an evidence text. No other author since the 
unwieldy Bentham has approximated such a treatment of the whole subject of evidence, al- 
though Thayer supplied it for certain topics in his Preliminary Treatise. 

6 All possible reasons for refusing to listen to evidence reduce to four, the policies of avoiding 
undue prejudice, unfair surprise, and confusion of issues, which Wigmore treats as controlling 
in dealing with “‘circumstantial evidence,” and the policy of preferring better or primary evi- 
dence to worse or secondary, which Wigmore deprecates. Following Thayer, Wigmore criti- 
cizes the best evidence principle as ‘‘nothing more than a loose and shifting name for various 
specific rules. Each of these stands on its own basis of principle, and each of them has its own 
history, independent of the phrase” (§ 1173). Yet in § 8c and again at §§ 1845-63 and §§1904- 
13 Wigmore grants respectful treatment to the three principles of prejudice and confusion, 
though he states that they result in but two main rules (§ 8c). If there is no “best evidence 
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by the accumulation of specific rules for the treatment of recurrent factual 
situations than by the orderly exposition of basic principles and develop- 
ment of their implications. The specific rules are related in terms of the 
similarity of the factual situations they cover. A given rule may rest on 
one or more of the basic evidentiary principles, and a single principle sup- 
ports several factually dissimilar rules. When the systematizer of legal 
truth turns his hand to the subject he then seeks Dean Wigmore’s second 
stated objective, “to deal with this apparently warring mass of judicial 
precedents as the consistent product of these principles and rules.” The 
results is a two-dimensional outline, sometimes treating the principles as 
the basic thread, with cross reference to particular rules sanctioned by 
precedent,’ but more often treating the particular rules as basic, while 
justifying them in terms of more general principles.’ The reason for—in- 
deed, the necessity of—such an organization is clear when one works 
through the entire ten-volume set, though at times the frequent use of 
cross-reference must irritate the busy practitioner. 

The only criticism which can fairly be directed at Dean Wigmore’s 
demonstration of the mutual consistency of the specific evidentiary rules, 
and of their dependence upon principle, is that at times it is a little too 
good. Almost every rule and almost every orthodox application of a rule® 
finds some support, though it may at the same time be subjected to criti- 


cism. For example, the coercion argument is put forward, apparently seri- 
ously, as the best available justification for the rule against impeaching 
one’s own witness."® The argument proves too much, since one can as 
well or better coerce an opponent’s witness as one’s own. Apparently 
Wigmore urges it because it can be used to justify the narrowest applica- 
tion of the rule, but it would seem better, especially after his scholarly ex- 
position of the historical basis for the rule against attacking one’s own 


rule” save the one requiring the production of documentary originals, the preference for the 
more immediate source of evidence, not as a rule but as a basic policy, influences as well the 
hearsay rule, the occasional requirement of attesting witnesses if available, the occasional re- 
quirement of eye-witnesses if any exist, and the opinion rule in its legitimate application. 

7 §§ 1845-63, dealing with unfair surprise; §§ 1904-13 dealing with the confusion of issues. 

* For only a single example, the particular ‘circumstantial evidence ’’rules, §§ 51-465, or- 
ganized completely on factual similarities, almost like the Negligence Compensation Cases 
Annotated, with its Common Sense Index. The difficulty is not a new one. Compare the 
similar double treatment in Starkie. See Starkie, Evidence 10-14 (1834). 


* Except the opinion rule, which he goes equally far to oppose. 
© § 899. In § 8c the author does state flatly that the rule against impeaching one’s own wit- 


ness should be abolished. But this fact would probably escape the attention of an advocate or 
judge seeking Wigmore’s views on the subject where it is principally discussed. 
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witness, showing a background unrelated to any modern policy, to have 
dismissed the rule itself as a mere historical anomaly without support in 
principle. 

At best, one tendency of a careful, well-written and all-inclusive treatise 
in any field of the law is to freeze or embalm the principles there expound- 
ed and to make changes in the future a little more difficult. Although he 
can point out the better of competing rules sanctioned by authority, the 
major task of the legal scholar has always been to uncover unifying princi- 
ples in precedent and to build a system of rules out of a clutter of deci- 
sions. In a sense the rules do not exist until the scholar—who may be an 
author, a lecturer or a judge with a liking for learning and abstraction— 
states them as such. Then they gain a sanctity which may protect them 
from improvement even though they be attacked in the very moment they 
are first expressed. 

In discussing the history oi the rules, Dean Wigmore points out the 
paucity of systematic treatments of evidence in the eighteenth century, 
and the dominance of the “‘best evidence” doctrine, which “tended to pre- 
serve a general consciousness of the supposed [sic] simplicity and narrow- 
ness of compass of the law of evidence.’ Yet it was in the eighteenth and 
in the first quarter of the nineteenth century that the law of evidence re- 
tained its early flexibility while growing to meet all reasonable demands 
upon it. As late as 1824 the scope and limits of the hearsay rule and its ex- 
ceptions were vague; for example, Starkie (who placed opposition to hear- 
say largely on the best evidence doctrine which Wigmore follows Thayer 
in disparaging) could consider the rule as possibly inapplicable to any 
statement by a person since deceased who had opportunity to observe and 
no known reason to deceive. But in the next half century treatises and 
judicial abstractions multiplied; this possibility was rejected, though with 
regret.” And only four years later Lord Blackburn could say in the House 
of Lords: “I base my judgment on this, that no case has gone so far as to 
say that such a document could be received; and clearly, unless it is to be 
brought within some one of the exceptions, it would fall within the general 
rule that hearsay evidence is not admissible.’ ‘There was now indeed a 
system of evidence consciously and fully realized.” Legal science had 
grown, with not altogether happy results. 

The gain most commonly supposed to result from the growth of legal 
science is certainty in the administration of the law. Dean Wigmore speaks 
with enthusiasm of the state of the law in the mid-nineteenth century in 


1 § 8 (4). 2 Sugden v. Lord St. Leonards, 1 P.D. 154, 240 (1876). 
"3 Sturla v. Freccia, 5 A.C. 623, 647 (1880). 
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the United States, when perfection was all but accomplished."* Then came 
the new states, more supreme courts, each with equal claim to authority, 
and again all was confusion. To meet this situation, Dean Wigmore 
urges, ““The greatest judicial service that can be rendered today is to keep 
the line of precedents clear and inflexible in each jurisdiction.’’"** He applies 
the same criterion in evaluating specific rules, as where he commends the 
test of “collateral’’ matters, by disproof of which witnesses may not be dis- 
credited, given in Attorney-General v. Hitchcock, saying that it is “the 
only test in vogue that has the qualities of a true test—definiteness, con- 
creteness and ease of application.”*7 Yet what are the advantages of 
definiteness and clarity in evidentiary rules which would warrant selection 
of preferable rules on this basis and even justify what might be the worse 
rule in some of the states so that the local line of precedents may be kept 
“inflexible’’? 

In the law of real property and of commercial transactions, definite 
rules of substantive law permit honest men to plan their affairs so as to 
avoid dispute, and at times these same rules indicate so clearly the prob- 
able outcome of dispute that litigation may be avoided. Only in the most 
exceptional cases, as in connection with the generally unpopular rule 
against testimony by interested persons against a decedent’s estate, will 
the law of evidence give determinative aid in forecasting the result of liti- 
gation. It is doubtful that any honest man relies upon rules of evidence, 
except the so-called “parol evidence rule,” in the conduct of his affairs. 
It is only in discouraging fruitless appeals and in avoiding finicky re- 
versals and unnecessary new trials that practical gain can be expected 
from increased clarity and inflexibility. But here there is another and far 
more promising prospect for improvement, which Wigmore elsewhere 
urges.** Accept the rule on appeal that no decision may be reversed for 
error in the admission of evidence unless it plainly appears that the ap- 
pellant was—not may have been, but was—injured by the alleged error 
and successful appeals based on such errors alone would be almost un- 
known. The law of evidence could then be designed for the trial and not 
the appellate court, eliminating the last effective argument in favor of 
rigid and minute exclusionary rules, with their fancied certainty of appli- 


4 §8 (7). *5 § 987. Italics added. 

6 y Exch. o1 (1847). The test of Attorney-General v. Hitchcock, that a witness can be dis- 
credited by disproof of part of his story only where the discrediting evidence is independently 
relevant, unless it be applied so loosely as to lose its clarity as a test, is too narrow. How would 
the case of Suzanna v. the Elders be handled under this rule? 


17 § 1003. 8 § 8c. Cf. §§ 16, 1005. 
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cation.’® If such a principle could be established for jury trials and non- 
jury trials alike, we might think with wistful admiration of the seventeenth 
century, before the days of the great treatises in the field, before there was 
a system of evidence, consciously realized, and when such broad generali- 
zations as the best evidence doctrine tended to preserve a consciousness of 
the supposed simplicity of the law. Such longings for a simpler day are 
probably as vain here as elsewhere. A fully developed, highly complicated 
and technical body of law concerning evidence arose long before the first 
edition of Wigmore’s treatise in 1905. Having this inheritance, certainly 
we are fortunate in having a Wigmore to expound it, even though the 
very skill and precision of his presentation may have some tendency to per- 
petuate the system. 

Turning to a more particular consideration of topics, one disappoint- 
ment in the third edition is the treatment of admissions. Having made 
some concession to Morgan’s criticisms in his second edition, Wigmore now 
stands his ground, in a thoroughly untenable position. Having conceded 
that it would be preposterous for anyone to object to the use of his own 
statements against himself because he had had no opportunity to cross- 
examine himself, and that this had something to do with the use of party 
admissions as evidence (clearly indicating that an exception to the hear- 
say rule is involved), Dean Wigmore insists that at least an analogy to 
the self-contradiction of a witness is involved, and that the contradiction 
between the party’s past statement and his present position at trial is at 
least one ground for permitting the past statement to be used against 
him.”° Morgan has demonstrated™ and Wigmore has conceded” that the 
self-contradiction theory of admissions alone is not enough. On the con- 
trary, it adds nothing whatever to Morgan’s explanation of the uselessness 
of cross-examination. It should therefore have been discarded, on the 
basic principle of science which prefers the simple explanation to the com- 
plicated one, the single to the double. Moreover, while the contradiction 
theory is merely harmless but annoying embroidery when one deals with 
admissions of the party himself, once one turns to vicarious admissions it 
makes positive trouble. The application of Morgan’s suggestion—the use- 

*9 This is of course not unlike the rule commonly applied to appeals from cases tried with- 
out jury. ‘Those particularly doubtful of the average intelligence of jurors would feel better if 
this rule were accompanied, in jury cases, by one letting the trial judge advise the jury on the 


evidence, as Wigmore suggests in this connection. Both suggestions are in accord with Rules 
8-10, Am. L. Inst., Code of Evidence (Tentative Draft No. 1, 1940). 


2° § 1048. 
** Morgan, Admissions as an Exception to the Hearsay Rule, 30 Yale L. J. 355 (1921). 
22 § 1048 n. 1, in both the second and third editions. 
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lessness of self-cross-examination——to vicarious admissions would restrict 
them sharply. It would be preposterous for the defendant in a personal in- 
jury or in an ejectment suit to protest at the use of his prior statements, 
saying that they were not made under oath, were probably false, repre- 
sented an inadequate appreciation of the problem, or the like. If any of 
these things be true—if there be any helpful fact which he could have 
brought out by cross-questioning himself immediately after the admission 
was made—let him now take the stand and offer his explanation. But a 
very different position is that of the defendant railroad whose conductor 
has made damaging admissions about a wreck, or of the defendant land- 
owner whose predecessor in title has admitted him out of court. Every 
defect which ordinarily weakens or discredits hearsay testimony is or may 
be present here.?3 The speaker may have been lying—lying in his own in- 
terest at the time of the statement. He may have been misinformed, or 
speaking without having had adequate opportunity for observation. If 
the uselessness of cross-examination be our basis for using admissions gen- 
erally, most vicarious admissions should be excluded, unless the vicarious 
admitter is put on the stand. But because the inconsistency theory is 
meaningless in terms of probative value of evidence, it can be stretched 
indefinitely. Under Wigmore’s “substantive law” test,?4 the vicarious ad- 
mitter need not be offered for cross-examination; by some mystic process 
his words have become the words of the party litigant. But no such meta- 
morphosis has given the party litigant the vicarious admitter’s power to 
explain those words. If the exclusionary rules are to bear any relation to 
the probative value of the evidence tested by them, vicarious admissions 
constitute a startling gap in the hearsay rule. Nor is it any answer to list 
cases in which vicarious admissions would obviously aid the search for 
truth. Horrible examples of misleading admissions could as easily be 
conceived and enumerated. Such illustrations, pro and con, could equally 
be devised for any species of inadmissable hearsay. I do not defend the 
hearsay rule as presently enforced—far from it.” If it is to be re-written 
and largely abolished by direct assault, so much the better. But, attempt- 
ing to keep on one level of discourse at a time, if we assume a hearsay rule, 

23 In fact, additional defects may appear, since the opinion rule, and even the more basic 
rule excluding a witness’ legal opinion, are often held inapplicable to a party’s admissions. 
Wigmore relies upon his theory of inconsistency to assert that the rule waiving the requirement 
of personal knowledge in case of admissions is the better. § 1053. 

24 § 1077 et seq. 

25 § 1080a. 


*6 See James, The Role of Hearsay in a Rational Scheme of Evidence, 34 Ill. L. Rev. 788 
(1940). 
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vicarious admissions as approved by Dean Wigmore are an indefensible 
anomaly. 

The opinion rule, singled out by Wigmore as the one rule entirely with- 
out sense—“‘never anything but a futile historical error,’’*’—seems to this 
reviewer to deserve somewhat less cavalier treatment. No one would de- 
fend the extremes with which it has been applied, but this can be said of 
almost every rule of evidence. And as surely as the others it contains its 
kernel of truth. It is desirable, in evaluating the testimony of a witness, 
to determine to what extent it represents the witness’ recollection of im- 
mediate perception and to what extent it represents either his inference 
and conclusions from observation or his reliance upon the statements of 
others. To the extent that the witness’ statement is found to rest upon his 
acceptance of the statements of others, problems of hearsay are revealed; 
it may at least be said that generally it is preferable to call the person upon 
whose actual observation we rely. To the extent that the witness’ state- 
ment is found to rest upon inference from observation, rather than to re- 
count the observation itself, it would seem preferable to require that the 
witness recount his actual observations and let the jury, with the advan- 
tage of having heard all other testimony in the case, form its own opinion 
as to the accuracy of the inference.** Where for some reason it is impossi- 
ble for the witness effectively to recount his actual observation, or where 
the witness is more skilled than the jury in drawing the just inference, ex- 
ceptions should and do exist. This seems as solid a core of good sense as 
possessed by any of the exclusionary rules. It may be objected that the 
opinion rule is nevertheless unnecessary, since cross-examination will dis- 
close any imperfection in the basis of a witness’ assertions. Yet the check 
of cross-examination would be hardly adequate to the actual problem of a 
trial. An unfounded opinion having been expressed on direct examina- 
tion, its effect must be dissipated promptly or it may never be. The ob- 
jection or motion to strike, requiring the witness at once to go behind his 
statement of opinion to reveal its basis, is a practical necessity in many 
cases. Although it would make little difference whether the opinion itself 
went in or out, once its basis was fully revealed, revelation of its basis may 
be vital. In cases where it is impossible to go behind the opinion to probe 
its supports, the policy of the rule excluding opinion is most apparent. 
Thus Dean Wigmore asserts that on principle the opinion rule can have no 

27 § 8c. 


28 Of course in strict analysis no line can be drawn between observation and inference. 
Nevertheless, there is a working distinction, perfectly adequate in most cases which arise. 
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application to dying declarations.*® But is this true? The dying declara- 
tion at best is among the least reliable of admissible hearsay, since there is 
a guaranty of sorts against wilful falsity, but none against error in observa- 
tion and interpretation of data. If there is any merit in the general prin- 
ciple requiring of a witness testimonial capacity and knowledge, the opin- 
ion rule serves as a valuable corrective to the several hearsay exceptions, 
and particularly to dying declarations. 

Various other topics could supply meat for discussion. Treating testi- 
monial knowledge of witnesses as a subject distinct both from hearsay and 
from opinion seems to this reviewer a most sterile refinement. Other views 
as to the reason for limiting use of leading questions and scope of cross- 
examination might be urged. A single remark on the use of prior self-con- 
tradiction seems highly questionable, and much could be said, both in 
theory and in practice, for treating ‘‘past recollection recorded” as a hear- 
say exception. Limitations of time and space prevent embarking upon 
these controversies. Above all, no reasonable limits would permit a sec- 
tion by section appraisal of the many topics on which Dean Wigmore 
leaves nothing to be desired, no more to be said. These form the bulk of 
ten long volumes, as Wigmore’s analysis and organization form the very 
structure of the law of evidence today. The critic can only say, here is the 


authoritative text—perhaps the greatest modern legal treatise—bigger 
and better than ever. 


9 § 1447. 
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NOTES 


SECOND REPORT TO THE MAX PAM TRUSTEES* 


In a comment, “Teaching Comparative Law,’ in 1938, emphasis was placed 
upon the value of comparative law as a pedagogical tool in the teaching of 
ordinary law school courses in common law fields. The Round Table on Com- 
parative Law of the Association of American Law Schools has announced that 
its discussions at the 1940 meeting of the Association will be devoted to the 
topic: “The Use of Comparative Law Methods and Materials in Courses on 
Common Law Topics.” In preparation for the meeting, a questionnaire was 
sent to the 101 member schools of the Association to determine the extent to 
which comparative law methods and materials are being used. Sixty-three 


* Submitted and published in pursuance of the terms of the Max Pam Professorship of 
Comparative Law. 


* Rheinstein, Teaching Comparative Law, 5 Univ. Chi. L. Rev. 615 (1938) (First Report of 
the Holder of the Max Pam Professorship of Comparative Law). 
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schools responded. Twenty-eight stated that foreign materials were either dis- 
regarded or used rarely. Thirty-five schools indicated that more frequent refer- 
ence to such material is made in several common law courses, especially con- 
flict of laws, where rather extensive reference seems to be common in at least 
six schools. In the law schools of Louisiana civil law occupies a prominent role 
in the curriculum. 

Courses devoted to comparative law have been taught during recent years 
in the law schools of Columbia University, George Washington University, Har- 
vard University, Louisiana State University, Tulane University, University of 
California, University of Chicago, University of Kansas, University of Michi- 
gan, University of Minnesota, University of Virginia, University of Washington 
and Yale University. Courses offered at Chicago since the establishment of 
the Max Pam Professorship of Comparative Law have been: Comparative Law 
of Sales (1936-37); Comparative Law of Torts (1937-38, 1939-40); Compara- 
tive Law of Conflict of Laws (1937-38); and Comparative Law of Contracts 
(1938-39). 

In the comparative law courses on Torts, the holder of the Max Pam Pro- 
fessorship collaborated with Professor Charles O. Gregory, and in the course on 
Contracts with Professor Malcolm P. Sharp. In 1939-40 the writer offered a 
course for students of political science on Legal Regulation of Society. In 
the current year he is scheduled to teach Sociology of Law and History of 
Civil Law, both of which will be open to students of the Law School and of the 
Department of Political Science. Mimeographed materials have been compiled 
for the courses in comparative law and plans are under way to combine these 
materials for eventual publication with those prepared in other law schools. 

In addition to the courses on comparative law, the holder of the Max Pam 
Professorship is teaching courses on Conflict of Laws and on Family Relations, 
and is cooperating in the instruction in the fields of Property and History and 
Theory of Law. 

During the last year the American Law Institute succeeded in obtaining funds 
to start a project in the field of comparative law which had been under discus- 
sion for several years. Dr. Ernst Rabel, formerly of the University of Berlin, 
Germany, former Director of the Kaiser Wilhelm Institute of Foreign and Inter- 
national Private Law, and one-time member of the Permanent Court of Inter- 
national Justice at the Hague, has been commissioned by the American Law 
Institute with the preparation of a treatise on “Comparative Law of Conflict of 
Laws.” This work is planned to constitute a companion volume to the Ameri- 
can Law Institute’s Restatement of Conflict of Laws. In this work the holder 
of the Max Pam Professorship will collaborate with Dr. Rabel. 


Max RHEINSTEINT 
+t Max Pam Associate Professor of Comparative Law. 
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PROPOSED ILLINOIS LEGISLATION PROVIDING FOR 
FORECLOSURE OF MORTGAGES BY MEANS 
OF POWER OF SALE 


Recent depression experience has created opposition to foreclosure of mort- 
gages by judicial proceedings on the grounds that they are slow and expensive. 
In Illinois the proposed Real Estate Mortgage Act' seeks to remedy these de- 
fects by providing, among other things,’ for mortgage foreclosure without court 
action by means of the exercise of a statutory power of sale. The desirability of 
such legislation depends on whether it affords a speedy, inexpensive method 
of foreclosure without endangering the rights of interested parties. 

The Illinois bill has the generally accepted advantages of foreclosure under 
statutory power of sale. First, it is simple. A mortgagee who wishes to fore- 
close merely delivers to the sheriff (or master)? the mortgage, the evidences 
of indebtedness which it secures, and a written direction to sell the mortgaged 
property. The direction to sell contains an itemized statement of the aggregate 
amount of the indebtedness claimed to be due and a list of interested parties 
entitled to receive notice of the date of sale by mail. Within five days after the 
delivery of the papers, the sheriff records the direction to sell, and within ten 
days after delivery publishes the first of three weekly notices advertising the 
sale. Within ten days of the first publication, copies of the advertisement must 
be mailed to interested parties, i.e., the mortgagor, assignees of the mortgage, 
subsequent encumbrancers, and judgment lienholders who have recorded their 
interests. The sale is conducted by the sheriff, who applies the proceeds to 
payment of the debt and any subordinate liens. A certificate of sale is issued 
to the purchaser, and after the redemption period a deed is issued. 

The second advantage of the power of sale provisions of the new Illinois bill 
is that foreclosure expenses will be reduced. Since the mortgagee can foreclose 
without court action, he does not have to pay service fees and court costs in 
most cases.‘ Furthermore, the smaller amount of legal work necessary when 


Til. S. 320, Art. V (1939). 


* The bill also contains provisions affecting foreclosure by action, redemption rights, rights 
to rents and possession, receiver’s powers, deficiency judgments, trust deeds and trust in- 
dentures. Ill. S. 320 (1939). 

3 Hereafter, whenever the word “sheriff” is used it includes masters. 


4 Service fees in the average foreclosure action in Chicago run from $15 to $35. Court 
costs average around $30; this includes a $15 filing fee and an average court reporter expense of 
$15. These expenses, however, are eliminated only if the foreclosure under power of sale is 
carried through without a court action; if the mortgagee has to sue for possession, for a receiver, 
for a deficiency judgment, or for confirmation of the sale, court costs and service fees will be 
incurred. Of course any provision for compensating the sheriff for mailing notices of the sale 
to interested parties will partially offset the saving in service fees. 

It may be argued that power of sale reduces foreclosure expense another $50 which is the 
usual cost of reference to a master. This was an expense of foreclosure in almost every suit 
during the early days of the depression when Chicago court calendars were congested with 









yurt 
e of 
le is 
ver, 
ll be 


; the 
suit 


with 





NOTES QI 


foreclosure is under power of sale may be expected to result in lower attorney’s 
fees.s The bill does not provide for sheriff’s fees for holding sales under power 
and it appears that existing fee provisions are inapplicable.’ While recording 
fees and costs of abstracts and opinions of title? seem to be unaffected by the 
proposed bill, costs of advertising the sale should be less than under the present 
system since the bill does not require notice by publication to interested parties 
whose residences cannot be discovered by diligent search and inquiry.* 
Finally, machinery set up by the new bill is not as time-consuming as that 
now used in Illinois. Heretofore, foreclosure by action has generally involved 
a minimum delay of ninety days from the time the action is started until the 
sale under the court decree. Foreclosure under power of sale will make it pos- 
sible to hold the sale in forty days.? Other advantages of foreclosure under 



























foreclosure actions and judges were unable to hear the evidence in every case. Since the con- 
gestion has now been relieved, reference to a master has been eliminated in most cases. At- 
torneys state that it seldom occurs in downstate foreclosures. 

5 Chicago attorneys follow quite closely the Chicago Bar Association schedule. It provides 
for attorney’s fees of 7 per cent on the first $5,000, 5 per cent on the next $5,000, and 4 per cent 
on the next $15,000. This means a $350 attorney fee for a $5,000 mortgage. Compare this, 
however, with the $125 attorney fee expense reported by the HOLC for its Illinois foreclosure 
operations. Russell, HOLC Survey of Foreclosure Operations 22 (1937). 

The time spent by an attorney in foreclosing a mortgage by court action may vary con- 
siderably. In the average proceeding on a $5,000 mortgage in which the mortgagor defaults, 


he spends about twenty hours. Power of sale should eliminate about a third of the work in- 
volved in foreclosing by court action. 


* Failure to provide compensation for the sheriff or master who sells under power reduces 
foreclosure expense. But this reduction can hardly be attributed to any inherent economy in 
foreclosing under power of sale since it merely amounts to an arbitrary denial of fees for 
services which still must be performed. Nothing prevents such a reduction in expenses of court 
foreclosure if the legislature is willing to take away sheriffs’ and masters’ fees for conduct of 
court foreclosures. 

Undoubtedly some later provision will set the commission to be received by sheriffs and 
masters for conducting sales under power. Commissions may be increased in view of the 
added duties imposed on them in conducting such sales, such as sending notices to interested 
parties and recording the numerous steps in the proceeding. 

7 The HOLC reports an average cost in Illinois of $47.89 for securing an opinion of title or 
an abstract. Discussion with Chicago attorneys reveals that they usually pay around $75. 
The provision in the act, applying to both power of sale and foreclosure by action, that makes 
it unnecessary to give notice to a judgment creditor who has not recorded his judgment lien 
will reduce the expense of a search to some extent. §§ 46, 13. But it is difficult to see how the 
provision for power of sale will reduce these fees. In the distant future costs of examining titles 
may be lessened because the documents which it is necessary to investigate in order to de- 
termine the validity of a foreclosure will be less bulky than if foreclosure had been by court 
action. 

§ The cost of notifying parties who could not be personally served with summons is part 
of foreclosure expense in almost every suit. It accounts for about one-half of the $30 spent 
for advertising. 

» This assumes that the sheriff acts with utmost speed. He can add twenty da¥ to this time, 
however. The statute does not compel him to start publication of the sale no until ten 
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power of sale have been asserted, such as lower interest rates and easy mortgage 
credit, but the evidence in support of these claims is speculative and often con- 
flicting."° 

In the interest of a more complete understanding of the provision for fore- 
closure under power of sale in the new Real Estate Mortgage Act," it is pro- 
posed in the remainder of this note to discuss in detail certain aspects of the 
bill, namely Article V (Sections 41-53), which provide for notice of the sale, 
determination of controversies arising in connection with the sale, conduct of 
the sale, disposition of the proceeds of the sale, and the marketability of a 
title dependent upon a purchase under the statutory power of sale. 


PROVISION FOR NOTICE TO INTERESTED PARTIES 
As indicated above the Illinois bill requires notice to be mailed to the mort- 
gagor, subsequent encumbrancers, and judgment lienholders who have recorded 
their interests.* Arguments can be made against such a requirement: that in 


days after receiving the direction to sell. He can add a second ten days by setting the date of 
the sale at the maximum of fifty days after the first publication rather than at the minimum 
of forty days. § 48. 

*© Foreclosure expense has little bearing on mortgage interest rates. See Handbook of the 
National Conference of the Commissioners on Uniform State Laws and Proceedings 256 
(32d Annual Meeting, 1922); National Conference of Commissioners on Uniform State Laws, 
Consideration in Committee of Whole of Proposed Uniform Real Estate Mortgage Act 44 
(1938). But high foreclosure costs tend to reduce the quantity of mortgage credit available 
in a particular area. President’s Conference on Home Building and Home Ownership, Home 
Finance and Taxation 94 (1932). 

1 The Illinois act is applicable only to mortgages executed after the act is passed. § 41. 
But the draftsman for the Commissioners on Uniform State Laws saw fit to expressly provide 
that parties to a mortgage already in existence may agree to allow foreclosure by power of sale 
by means of a written agreement to that effect. Model Power of Sale Mortgage Foreclosure 
Act (final corrected copy) § 2(1) (1940). 

In Illinois the parties could presumably accomplish this result by cancelling the existing 
mortgage and making a new one containing the authority to foreclose under power of sale. 
Under both acts the mortgagee would perhaps have to give some consideration for this con- 
cession if it is to be binding on the mortgagor. 


13 §§ 46, 48,32. Noticeof the sale need not be sent to judgment lienors who have not recorded 
their interest in a manner specially provided for in the act. § 13. 

It is possible that even in the absence of a statutory requirement for giving notice the 
Illinois courts might hold a sale irregular where notice had not been given to the mortgagor. 
See Barnes v. Freed, 342 Ill. 73, 173 N.W. 795 (1930). 

Many courts, however, will set aside a sale if it appears that the mortgagee fraudulently 
attempted to conceal notice of the sale from the mortgagor in order to get the property at a 
low price. Lipsey v. Cross, 63 S.D. 185, 257 N.W. 125 (1934); Lunde v. Irish, 50 N.D. 312, 
195 N.W. 825 (1923). 

Statutes in many states do not require notice to the mortgagor or subsequent encumbrancers 
and lienholders: Ala. Code Ann. (Michie, Supp. 1936) c. 321, § 9017; Cal. Civ. Code (Deering, 
1937) § 2924b (provision for notice to creditors if they file a request for it); D. C. Code (1929) 
§ 205; Mass. Stats. Ann. (1933) c. 244, § 14; Mich. Comp. Laws (1929) § 14427 (posting of 
notice on premises is required); Minn. Stat. (Mason, 1927) § 9604 (requires service of notice 
on the actual occupant of the land); Miss. Code Ann. (1930) § 2167; Mo. Rev. Stat. (1929) 
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the ordinary case the mortgagor, knowing of the default, is put on inquiry as 
to the possibility of a sale;'3 that subsequent encumbrancers and judgment cred- 
itors have no more right to require a prior creditor to give them notice of an 
intention to realize on his security by sale under power than when property 
is sold on execution," and in the great majority of cases they do not bid at the 
sale or redeem from it; that such a requirement operates to destroy an advantage 
of foreclosure under power since it requires a careful search of title to determine 
those who must be notified of the sale, and in addition makes the purchaser’s 
title subject to suits to redeem by parties who through error were not given 
notice of the sale."s On the other hand, considerations in favor of the notice 
requirement would seem to outweigh the disadvantages. The requirement, as 
set out in the bill, protects the mortgagor where the mortgagee dishonestly or 
negligently attempts to foreclose when in fact a valid defense exists, or when the 
debtor is not in default. Notice is necessary if the period of redemption is to 
enable the mortgagor to refinance his mortgage; and, furthermore, notice to 


§ 3076; N.H. L. 1933, c. 161, § 3, p. 227; N.C. Code Ann. (Michie, 1939) § 687; R.I. Gen. Laws 
Ann. (1938) c. 442, § 18; S.D. Code (1939) § 37.3004; Tenn. Code Ann. (Michie, 1938) § 7793; 
Tex. Stat. (Vernon, 1936) art. 3810; Va. Code Ann. (Michie, 1936) § 5167; W.Va. Code Ann. 
(Michie & Sublett, 1937) § 3707; Wis. Stat. (1937) §§ 297.04, 272.31; Wyo. Rev. Stat. Ann. 
(Courtright, 1931) §71-207. 

In certain circumstances, courts have set aside sales under power for failure to notify subse- 
quent encumbrancers or judgment creditors even though the statute regulating foreclosure 
under power of sale did not require notice to be given them. Cassaday v. Wallace, 102 Mo. 575, 
15 S.W. 138 (1890); Sandler v. Silk, 292 Mass. 493, 198 N.E. 749 (1935) (where the mortgagee 
in foreclosing failed to notify an attaching creditor of the sale of the property as part of a 
scheme to defeat the attaching creditor who had requested notice of any sale, the attaching 
creditor can sue for damages in tort for wrongful and negligent foreclosure); Levin v. Reliance 
Co-operative Bank, 16 N.E. (2d) 88 (Mass. 1938) (where a creditor has asked for notice of 
a sale under power, failure to give notice gives him a cause of action for damages on a negli- 
gence theory); Goudy v. Cameron State Bank, 2 S.W. (2d) 971 (Tex. Civ. App. 1927) (where 
subsequent creditor telephoned the bank which held a first mortgage on the property and was 
not told that the bank was then proceeding to foreclose under power of sale, this failure to act 
fairly and tell the creditor of the foreclosure, when coupled with inadequacy of price, justifies 
setting aside the sale). 

See also Bon v. Graves, 216 Mass. 440, 103 N.E. 1023 (1914) (second mortgagee allowed 
to set aside a sale under power where the first mortgagee in foreclosing failed to give notice of the 
sale to third parties who had expressed an intention to bid at the sale). 

3 It seems highly unrealistic to argue that the mortgagor is likely to find out about the 
sale through the newspaper advertisement of it. Courts have generally allowed sale notices to 
be published in legal notice publications with circulation as low as 180 and reaching only 
lawyers and not the members of the general public. Judah v. Pitts, 333 Mo. 301, 62 S.W. (2d) 
715 (1933); Baldwin v. Brown, 193 Cal. 345, 224 Pac. 462 (1924) (paper circulation of only 180 
in a city of 16,000); Moss v. Keary, 231 Mich. 295, 204 N.W 93 (1925) (legal notice paper with 
circulation of 400 in the city of Detroit). 

4 Tl. Rev. Stat. (1939) c. 77, § 14. 


*s Several authorities think that if actual notice must be given to all interested parties, 
i.e., the mortgagor, subsequent creditors and lienholders, that much of the inconvenience of 


foreclosure in equity is retained. Durfee and Doddridge, Redemption from Foreclosure Sale— 
The Uniform Mortgage Act, 23 Mich. L. Rev. 825 (1925). 
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subsequent encumbrancers and creditors is essential if the threat of redemp- 
tion by them is to be effective in forcing the mortgagee to make an adequate 
bid for the property." Notice is also necessary if any of the interested parties 
is to be able to protect his rights in any surplus arising from the sale. 

Since notice to the mortgagor and subsequent encumbrancers is essential, 
it is important to determine whether these parties are as likely to receive notice 
of a proceeding to foreclose under power of sale as of a proceeding to foreclose 
by court action. In addition to requiring advertisement of the sale in a news- 
paper, the bill requires notice of the sale to be mailed to each interested party. 
Only the New York statute regulating foreclosure under power of sale has this 
desirable safeguard.'’ It is true the mortgagee can negligently or fraudulently 
omit the name of an interested party from the direction to sell, or the sheriff 
may fail to mail a notice to a party listed in the direction to sell."* And it can 
be said that the bill, by providing a simple method of foreclosure, encourages 
laymen to conduct foreclosures without the aid of legal advice and thus in- 
creases the likelihood that notice will not be mailed to an interested party 
through error. But if there are any omissions, the interests of the persons who 
are omitted remain unaffected by the foreclosure. One suggestion can be made, 
however, with respect to the provision for notice by mail, which is that the bill 
require notice of the sale to be sent by registered mail, thus providing the 
sheriff with evidence of the sending and receiving of the notice." 


THE OPPORTUNITY FOR INTERESTED PARTIES TO PRESENT 
THEIR DEFENSES BEFORE SALE 


An adequate method of foreclosure must give interested parties an oppor- 
tunity to present defenses to the foreclosure before rather than after the sale 
is held. Such an opportunity prevents economic waste caused when a sale is 


*6 See Redemption from Judicial Sales: A Study of the Illinois Statute, 5 Univ. Chi. L. Rev. 
625, 627 (1938). 

17 The New York statute requires notice of the sale to be served on the mortgagor and his 
wife, and a subsequent grantee or mortgagee who has recorded his interest. N.Y. Cons. Laws 
(McKinney, 1937) c. 52, § 541. 

*8 When foreclosure is by court action a subsequent purchaser will be protected if he bought 
property relying on the record and if the record is regular on its face even though the sheriff 
made a false return of service on some necessary party. 1 Reeves, Mortgages and Foreclosures 
in Illinois 537, 538 (1932). See Rivard v. Gardner, 39 Ill. 125 (1866); Jones v. Neely, 82 Ill. 71 
(1876); Lancaster v. Snow, 184 Ill. 534, 56 N.E. 813 (1900). 

When foreclosure is under the power of sale given in the new act, the mortgagor will lose 
recourse against the property if there is a false statement that notice has been mailed to the 
mortgagor, provided the courts give effect to § 51 protecting the purchaser without notice 
from any defect in the sale. 

*® Undoubtedly mortgagors will sue to set aside sales on the grounds that they did not re- 
ceive the notice mailed to them, and sympathetic courts are likely to oblige by allowing 
mortgagors to redeem. This seems unfair where the mortgagor really did receive notice; it will 
be extremely difficult, however, for the mortgagee to prove this. The registered mail return 
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held and later set aside, enables the mortgagor to object before the rights of an 
innocent purchaser intervene, and encourages the bidding by third parties at 
the sale by assuring them that any purchase is not likely to be set aside. In 
foreclosure by action, interested parties receive notice of the judicial hearing, 
at which time objections may be raised before a decree is entered. When fore- 
closure proceedings are started under power of sale, most states enabie a mort- 
gagor to present his defenses by allowing him to enjoin a proposed sale.”° 

The proposed legislation in Illinois does not mention the right_to enjoin; 
instead, it allows an interested party, including the mortgagor, to bring a sum- 
mary proceeding to resolve any controversy relating to the sale.* It is prob- 
able that early Illinois cases*—those decided under the old power of sale provi- 
sions—will be persuasive in permitting the mortgagor to use the injunction 
remedy. If injunctions are granted where the mortgagor has a valid objection— 
and if courts are not too strict in requiring injunction bonds or tender of the 
amount admittedly due**—it would seem that the mortgagor will have as satis- 
factory a means of raising objections to a foreclosure as he has when foreclosure 
is by court action.*4 The proposed bill does not obviate the danger that injunc- 
tions may be granted too freely, thus destroying any advantage to be gained 
in attempting to foreclose under power of sale. That such a danger is real 
seems to be evidenced by statutes passed in several states restricting the right 
to enjoin.** Putting this problem to the courts as it does, the adequacy of the 


*° Union Central Life Ins. Co. of Cincinnati v. Thompson, 229 Ala. 433, 157 So. 852 (1934); 
Gerdes v. Burnham, 78 Minn. 511, 81 N.W. 516 (1900); Soufal v. Griffith, 159 Minn. 252, 
198 N.W. 807 (1924); Cocke v. Bank of Dawson, 180 Ga. 714, 180 S.E. 711 (1935). 

at § 81. 


* Long v. Pomeroy, 8 N.E. 194 (Ill. S. Ct. 1886) (mortgage had been satisfied, so court 
enjoined sale). See Stevens v. Shannahan, 160 Ill. 330, 43 N.E. 350 (1896); Ryan v. Newcomb, 
125 Ill. 91, 16 N.E. 887 (1888). 

*3 The Illinois statute leaves it to the discretion of the court to determine whether an in- 
junction bond should be required in cases where the suit is not to enjoin enforcement of a 
judgment. Ill. Rev. Stat. (1939) c. 69, § 9. 


*4 If the mortgagee disregards an injunction or bill to redeem and makes the sale, the pur- 
chaser’s title is subject to the decree of the court. Lindley v. Easley, 59 S.W. (2d) 927 (Tex. 
Civ. App. 1932); Union Central Life Ins. Co. of Cincinnati v. Thompson, 229 Ala. 433, 157 
So. 852 (1934); Pattillo v. Tucker, 216 Ala. 572, 113 So. 1 (1927). 

In Ryan v. Newcomb, 125 Ill. 91, 16 N.E. 878 (1888), an Illinois court held that a sale under 
power did not bar the mortgagor’s right to redeem if the mortgagor, at the time of the sale, 
had a suit pending which alleged that the mortgagor owed nothing; and that he can redeem 
even though it turns out that he did owe something at the time of the sale. But see the limita- 
tion on this in Stevens v. Shannahan, 160 IIl. 330, 43 N.E. 350 (1896). 

*sIn South Dakota an injunction can no longer be obtained in an ex parte hearing. Barg- 
mann v. Mutual Benefit Life Ins. Co., 60 S.D. 255, 244 N.W. 324 (1932). See Johnson v. 
Wheeler, 174 Md. 531, 199 Atl. 502 (1938); Tenn. Code Ann. (Michie, 1938 )§ 10535; Md. Ann. 
Code (Bagby, 1924) art. 66, § 16. The statute promulgated by the Home Owners’ Loan Cor- 
poration requires the mortgagor seeking to enjoin a sale to put up a $250 bond, or 10 per cent 
of the mortgage debt, whichever is higher. A New Proposal for a Uniform Real Estate Mort- 
gage Act, 86 U. of Pa. L. Rev. 517, 522 (1938). 
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bill in this respect depends on a wise exercise of judicial discretion in preventing 
abuse. It has been suggested that the courts should rely on the penalty of 
costs* as a sufficient deterrent to groundless suits and should not require the 
debtor to give an injunction bond or tender the amount admittedly due. An- 
other possibility would be that if suit for the injunction is brought early enough, 
a hearing might be held before the sale; if the time is too short for a hearing, 


the mortgagor could be required to show why he failed to apply for an injunc- 
tion earlier.” 


ADVERTISEMENT AND CONDUCT OF THE SALE 

The provisions in the proposed Illinois bill regulating advertisement and 
conduct of the sale are on the whole satisfactory, yet it seems worth while in 
this discussion to mention the minor defects which appear to exist. Section 48, 
requiring the sheriff to publish notice of the sale, allows the last notice to be 
published as much as thirty days before the sale is held. Decisions and statutes 
in several states take what would seem to be the better view that the last 
notice should be published in the week or ten days immediately preceding the 
sale, thus attracting more bidders than a notice published long before the 
sale.”* Section 49, specifying in detail the contents of the notice, does not—as 
would seem desirable on the basis of the experience in other states—require the 
existence of prior liens and encumbrances to be set forth.” 

The bill does not provide that the advertisement shall contain the terms of 
the foreclosure sale, what they shall be, or who shall determine them.*° Since 
the notice of the sale need state only the names of the mortgagor and mortgagee 
as they appear in the mortgage, it does not have to include the name of an 
assignee of the mortgage who may be the real party in interest. Inclusion of 

26 A New Proposal for a Uniform Real Estate Mortgage Act, 86 U. of Pa. L. Rev. 517, 522 
(1938). 

77 A Minnesota statute provided for this. Minn. Stat. (Mason, 1927) § 9387. 

** Crump v. Tucker, 149 Miss. 711, 115 So. 397 (1928) (sale more than one week after last 
publication void); Miss. Code Ann. (1930) § 2167; Mo. Rev. Stat. (1929) § 3077 (last inser- 


tion not more than one week before the sale); N.Y. Cons. Laws (McKinney, 1937) c. 52, 
§ 541 (published for twelve weeks “immediately preceding the day of sale’’). 


*9 Misstatement in the advertisement of the sale of the amount of liens prior to the one 
under which foreclosure is being made will justify setting aside the sale. Grace v. Noel Mill 
Co., 63 S.W. 246 (Tenn. 1901); Pearson v. Gooch, 69 N.H. 208, 40 Atl. 390 (1897). Nor willa 
purchaser be required to complete the sale if he purchases under a belief that he is getting 
the property free from prior liens. Fransen v. State, 59 S.D. 432, 240 N.W. 503 (1932). See 
Sims v. Etheridge, 169 Ga. 400, 150 S.E. 647 (1929) (purchaser cannot be compelled to com- 
plete purchase when advertisement of sale does not call attention to fact that foreclosure is 
subject to a prior senior lien; also, mortgagee in conducting such a sale must offer the property 
subject to this lien and not require cash payment of the senior lien by the purchaser). 

When foreclosure is by court action, the foreclosure decree usually states the liens or en- 
cumbrances to which the sale is subject. 


3° When foreclosure is by action, most courts define the terms of the sale in the foreclosure 
decree. The sale is usually required to be for cash. 
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such a provision would seem to be desirable to provide a further opportunity for 
the real party in interest to receive notice. 

Three provisions in Section 50 regulate the sheriff’s conduct of the sale. 
Here again several suggestions can be made as to minor defects which may 
raise problems. The first provision requires the mortgaged property to be sold 
in separate tracts “if it is susceptible of division.” This provision seems to re- 
quire sale of property in small parcels even though it may be more advan- 
tageous to the mortgagor to have it sold en masse, although practice under a 
similar provision in the existing Illinois statute* relating to execution sales is 
to offer for sale first any part of the premises and then the whole. To resolve 
doubts on this matter it would seem advisable that Section 50 expressly set out 
details of the practice. 

The second provision regulating conduct of the sale allows the sheriff, with 
the consent of the mortgagee, to adjourn the sale by an oral announcement to 
this effect. No provision is made requiring readvertisement of the sale should 
it be adjourned to a distant date.** Finally, by this section the person conduct- 
ing the sale is permitted to discontinue the sale at the direction of the mort- 
gagee. 

One general comment with respect to the provisions relating to publication 
of notice and conduct of the sale should be made. While the sheriff and mort- 
gagee are given discretion in certain matters, such as adjournment and selection 
of a newspaper in which to advertise, the bill imposes no penalty for abuse of 
discretion. For instance, what is to prevent the sheriff from publishing notice 
of the sale in a newspaper with a small circulation, published in a distant part 
of the county and having little circulation in the neighborhood of the land? 
Suit on the sheriff’s bond seems inadequate because of the difficulty of showing 
damages. The same problem exists with respect to the mortgagee’s discretion 
in these matters, e.g., as to adjourning the sale. If the mortgagee influences 
the sheriff in making his decisions, the bill does not impose upon him a duty 
of good faith.*3 Fairness in conduct of the sale could be assured if the Illinois 


# Til. Rev. Stat. (1939) c. 77, § 12. 


# The Illinois provisions relating to execution sales would seem to be in point here. The 
provision dealing with sale of real property on execution does not give the sheriff power to 
adjourn a sale, but would seem to require readvertisement of the sale if adjourned since it pro- 
vides that no sale shall be held unless the time and place of the sale has been advertised for 
three weeks. Ill. Rev. Stat. (1939) c. 77, § 14. 

An early Illinois case required complete readvertising of an adjourned sale under power 
where the trust deed provided for ‘30 days” advertisement of the sale. Thornton v. Boyden, 
31 Ill. 200 (1863); Griffin v. Marine Co. of Chicago, 52 Ill. 130 (1869). 

33 The act sets the stage for giving the mortgagee substantial influence over the sheriff or 
master in the conduct of the sale. It provides that a mortgagee can give the direction to sell 
to a sheriff or master. § 47. This enables the mortgagee to pick the person who will hold the 
sale. As the act now stands no provision is made for compensating the sheriff for conducting 
a sale under power; it is likely that some provision will later be made for this. When com- 
pensation is provided for holding sales, it is likely that sheriffs and masters will be anxious to 
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courts would disregard statements in early cases*4 and set aside sales for any 
irregularity even though it has not caused damage. 


APPLICATION OF THE PROCEEDS OF THE SALE; DEFICIENCY DECREES 

By Section 52 of the bill the sheriff is directed to cancel the evidences of in- 
debtedness and mortgage if the debt is paid, and to apply proceeds of the sale, 
first to the payment of sale costs, and then to the payment of the mortgaged 
indebtedness and any subordinate liens. The section would seem to be open, 
however, to two constructions with regard to the sheriff’s duty to pay any 
subordinate lien upon the property sold. One construction would be that the 
sheriff hold the proceeds of the sale for thirty days and pay it to the mortgagor 
unless a subsequent encumbrancer seeks to enforce a proper claim. This con- 
struction would not seem unduly harsh since subsequent encumbrancers and 
lienholders have received notice of the sale, and, therefore, notice of the possi- 
bility that there might be a surplus. At any event, following this construction, 
if any controversy arises over the amount or priority of any lien, or if the sheriff 
is uncertain how to apply the money, the parties may settle the controversy by 
means of a summary proceeding.35 


A different construction would be that the sheriff has an affirmative duty 
to determine whether subsequent encumbrances exist when no one has asserted 
a claim. This construction seems to be supported by the mandatory language 


hold sales and will be eager to follow the mortgagee’s advice in determining matters within his 
discretion. 

In other states where the mortgagee conducts the sale high standards of fairness and reason- 
ableness are set for him. Lange v. MacIntosh, 340 Mo. 247, 100 S.W. (2d) 457 (1937) (trustee 
under trust deed, seeing property is being sold for mere tithe of its value, has a duty to adjourn 
the sale and await more auspicious circumstances); Carilla v. Hersey, 12 N.E. (2d) 68 (Mass. 
1937) (adjournment was not a violation of the mortgagee’s duty of good faith and diligence); 
Guels v. Stark, 264 S.W. 693 (Mo. 1924) (where mortgagee makes an error in advertising a 
sale, and where in attempting to remedy the error by an oral announcement at the sale he 
deters bidders, he should postpone the sale); Tedlock v. Torbert, 89 Okla. 218, 215 Pac. 196 
(1923) (sale set aside where conducted in an ambiguous manner so that purchasers did not 
know whether they were taking subject to tax liens); Borth v. Proctor, 219 S.W. 72 (Mo. 
1919) (sale set aside where seller knew someone was interested in buying the property yet sold 
it exactly at one o’clock as advertised, although the other party arrived a minute later). 
See Kavolsky v. Kaufman, 273 Mass. 418, 173 N.E. 499 (1930) (failure by mortgagee to change 
terms of a sale when he sees that it deters bidders shows lack of fairness in conducting the sale); 
Chartrand v. Newton, 296 Mass. 317, 5 N.E. (2d) 421 (1936); Wheeler v. Slocinski, 82 N.H. 211, 
131 Atl. 598 (1926). 

Since in actuality the mortgagee will control sales under power in Illinois through his 
influence over the sheriff or master, ultimate responsibility for fair conduct of the sale should 
be placed on him. Only if this is done will fair conduct of sales be assured. See Fransen v. State, 
59 S.D. 432, 240 N.W. 503 (1932). 

54 Cases cited in note 46 infra. 


38 Section 81 provides that in case any controversy arises as to the existence or amount of 
any lien upon or interest in the property sold, any person whose rights are affected by such con- 
troversy, including the officer who is making the sale if his rights and duties are involved, may 
have the controversy determined in a summary proceeding. 
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of Section 52.3° Moreover, the bill directs the sheriff to apply the residue ‘‘to 
the payment in order of priority, of amy liens . . . . which were subordinate to 
the mortgage.”’ This provision seems to include judgment lienors who have 
not recorded their interest as provided in Section 13 of the bill, and who, there- 
fore, will not have received notice of the sale. Suppose further that the sheriff 
applies to the court for determination of this issue, as the statute allows him 
to do, and suppose no one answers the suit, does the court investigate the 
amount and priority of the claims without any parties before it, or is the money 
simply turned over to the mortgagor? 

Such a construction of Section 52, placing on the sheriff additional burdens, 
seems undesirable and perhaps unlikely, although, it is submitted, the prob- 
lem exists.37 The ambiguous character of the section could perhaps be avoided 
if the bill contained the provision adopted by the draftsman for the Commis- 
sioners on Uniform State Laws, which states that the sheriff shall retain the 
surplus for thirty days and then pay it to the owner of the equity of redemption 
unless prevented by an order of court or garnishment.5* 

No provision is made in the bill for the mortgagee to collect attorney fees 
out of the sale proceeds. When foreclosure is by action, the court will add to 
the decree the sum agreed upon by the parties, or fix a reasonable fee itself, 
as compensation for the mortgagee’s attorney.’® Under the act attorney fees 
cannot be deducted from the sale proceeds, unless the courts allow the parties 
to contract that the mortgagee’s attorney expense shall constitute part of the 
“costs of the sale” or of the “mortgage indebtedness.” A further difficulty 
arises that if this is allowed, there is no restraint on excessive fees,4° nor does 
the act keep a mortgagee from padding the bill for costs of the sale. 

The mortgagee who forecloses under power of sale can, under Section 111 

3¢ The section provides that the sheriff “shall” apply the proceeds to the payment of sub- 
ordinate liens in the order of their priority. 


37 If the sheriff must apply the surplus arising on the sale to any subordinate lien even 
though the lienor does not make application for payment, it would seem necessary for the 
sheriff to employ an attorney to discover liens—a burdensome task, especially if it includes a 
search of the judgment rolls. 


38 Model Power of Sale Mortgage Foreclosure Act (final corrected copy) § 6 (1940). 

39 2 Reeves, Mortgages and Foreclosures in Illinois §§ 596-603 (1932). 

4° Some statutes provide that the mortgagee is entitled to add to the mortgage indebted- 
ness an attorney’s fee. Usually the statute restricts the amount that can be so deducted 
from the sale proceeds. See, e.g., Mich. Comp. Laws (1929) § 14445 ($500 or less, $15 fee; 
all sums over $500 and not exceeding $1,000, $25 fee; all sums over $1,000, a $35 fee; these 
sums can be included as part of the costs and added on to the amount bid at the sale). 

* To safeguard mortgagors from this type of oppression, the Minnesota statute provides 
that within ten days after a sale, the mortgagee must file an affidavit of a detailed bill of costs 
and disbursements including attorney’s fees. Minn. Stat. (Mason, 1927) § 9620. Within one 
year, the mortgagor may sue and recover three times the amount of any sums charged as costs 
or disbursements but not absolutely paid. Minn. Stat. (Mason, 1927) § 9621. For failure to 
file the affidavit in ten days, the mortgagee must return to the mortgagor any sums retained 
out of the sale proceeds for printing expense or attorney’s fees. Johnson v. Northwestern 
Loan and Building Co., 60 Minn. 393, 62 N.W. 381 (1895). That the overcharge was made in 
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of the bill, obtain a deficiency decree in a suit to confirm the sale. The mort- 
gagor, however, is given the right to claim as a credit the fair value of the 
property where the mortgagee, and not an outsider, bought at the sale. The 
decree obtained in such a suit can be used to support a levy of execution. By 
making the claim for a deficiency an incident of a suit to confirm, the deficiency 
action seems to become an equitable one so that the issue of fair market value 
does not have to be submitted to a jury. If the bill had provided merely for the 
right to sue for a deficiency it could have been argued that this remedy was 
in its nature an action at law in which the mortgagor was entitled to a jury 
trial of the value issue. Jury valuation might mean, insofar as juries are sym- 
pathetic to debtors, that no deficiency could be obtained if foreclosure were 
made by means of power of sale. 


MARKETABILITY OF TITLE OBTAINED AT A FORECLOSURE 
UNDER POWER 

When a foreclosure proceeding under power is strictly in accordance with 
the proposed act, it is, by Section 51, to be given the same effect as a sale made 
pursuant to a decree in a foreclosure suit in which the court had jurisdiction 
of the subject matter and of the parties. Since the mortgagor is given notice 
of the proceedings to foreclose and a right to have any controversy determined 
by a summary action before the sale, it would seem to follow that the purchaser 
at the sale is protected against any subsequent raising of defenses to the mort- 
gage, e.g., failure of consideration, by the mortgagor.” This construction, how- 
ever, raises the question whether the notice of the sale may be considered ade- 
quate to make it clear to the mortgagor that he can object to the enforceability 
of the mortgage only before the sale. This doubt could be easily resolved by 
stating in the notice that the sale would cut off his defenses to the mortgage 
unless objection were made beforehand. 

When foreclosure under power is not in accordance with the provisions in 
the act, Section 51 provides that no irregularity shall affect the validity of the 
sale as to any person not having notice of the defect. In view of the con- 
struction placed on a similar provision in the Illinois statute relating to execu- 
tion sales, perhaps the courts will set aside a sale if the purchaser had notice 
of the irregularity relied upon.“ However, a study of the cases decided under 


good faith is no defense in an action for triple damages. Hobe v. Swift, 58 Minn. 84, 59 
N.W. 831 (1894). But failure to file the affidavit does not affect the validity of the sale- 
Johnson v. Cocks, 37 Minn. 530 (1887). 

# Such a construction would be desirable from the point of view of making titles derived 
from foreclosures under power of sale equally secure as those obtained in a foreclosure action. 
In practice this rule is no harsher than that applied in foreclosure actions where the mortgagor 
is required to raise his defenses to the foreclosure at the judicial hearing or else be barred- 
Fuhrmann v. Fanroth, 254 N.Y. 479, 173 N.E. 685 (1930); Stewart v. Phoenix Nat’! Bank, 
49 Ariz. 34, 64 P. (ad) ror (1937). 

43 The provision on execution sales first imposes a $50 penalty on an officer who fails to 
follow the statutory regulations governing sales on execution; it then provides “nor shall any 
irregularity on the part of the sheriff or other officer having the execution, be deemed to affect 
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the execution sale provision is not helpful in solving the further problem of 
what irregularities will be held to justify setting aside a sale under power. 

Other jurisdictions have adopted one of two solutions. Some courts hesitate 
to set aside a sale for mere irregularities which have not caused damage, arguing 
that there has been substantial compliance with the statute and that the defect 
is not prejudicial or misleading.44 Other courts, however, set aside a sale for 
any non-compliance with the statute.4* While the first view avoids the waste 
involved in reselling property where there has been no substantial injury, it has 
the disadvantage of removing the only sanction insuring compliance with the 
statutory regulations and thus gives only a directory effect to the statute. 
Early Illinois decisions dealing with sales under power indicate a tendency to 
favor this view.4* The second view results in economic waste when a second 
sale is required merely to punish the mortgagee for failure to comply with the 
statute. Provision in Section 51 of the new bill that sale under power shall 
have the “same effect” as sales pursuant to a court decree might influence 
Illinois courts to follow this second view.‘?7 Furthermore, the difficulty of prov- 
ing actual damage or prejudice to have resulted from a particular omission, it 
is submitted, makes the strict attitude necessary if the provisions of the act are 
to be effectively enforced. 

Section 51, as has been noted above, states that “irregularities in connection 
with the sale shall [not] affect the validity of the sale.’’ Section 45 of the bill 
describes three requisites to a sale as ‘‘conditions” in the absence of which no 


the validity of the sale made under it unless it shall be made to appear that the purchaser had 
notice.” Ill. Rev. Stat. (1939) c. 77, §15. The courts set aside such sales for irregularities 
where the purchaser has notice. Barnes v. Freed, 342 Ill. 73, 173 N.E. 795 (1930); Weaver v. 
Peasley & Co., 163 Ill. 251, 45 N.E. 119 (1896). 


4 Reading v. Waterman, 46 Mich. 107, 8 N.W. 691 (1881); Lau v. Scribner, 197 Mich. 
415, 163 N.W. 914 (1917); Clark v. Duvall, 61 Colo. 76, 156 Pac. 144 (1916); Powers v. Kueck- 
hoff, 41 Mo. 425 (1867). See 2 Minn. L. Rev. 157 (1918). 

4s Wilkinson v. Federal Land Bank of New Orleans, 168 Miss. 645, 150 So. 218 (1933); 
Gillette v. Abrahams, 42 S.D. 316, 174 N.W. 745 (1919); Clifford v. Tomlinson, 62 Minn. 
195, 64 N.W. 381 (1895). 

46 Ritchie v. Judd, 137 Ill. 453, 27 N.E. 682 (1891) (one ground for refusing to set aside a 
sale where publication of notices had been irregular was that the mortgagor did not show that 
anyone was misled by the defective notice); Kerfoot v. Billings, 160 Ill. 563, 43 N.E. 804 
(1896) (overstatement of the amount of the indebtedness did not operate to justify setting 
aside a sale under power where it did not deter bidders); Hoyt v. Pawtucket Institute for Sav- 
ings, 110 Ill. 390 (1884) (notice failed to state the precise amount due, but did state it “sub- 
stantially”); Fairman v. Peck, 87 Ill. 156 (1877) (overstatement of indebtedness and sale 
of property en masse do not justify setting aside a sale under power where no prejudice or 
injury is shown); Williamson v. Stone, 128 Ill. 129, 22 N.E. 1005 (1889) (sale will be set aside 
if there is unfairness, intentional or unintentional, resulting in injury to the debtor). 

47 See Quick v. Collins, 197 Ill. 391, 64 N.E. 288 (1902) (where court held it error for the 
lower court to confirm a sale not in compliance with its decree ordering sale in a partition pro- 
ceedings, stating that where objection is urged on the filing of the master’s report before con- 
firmation, the sale should not be approved unless in accordance with the decree). But see IIli- 
nois Midwest Stock Land Bank v. McMahon, 249 Ill. App. 555 (1928); Springer v. Law, 
185 Ill. 542, 57 N.E. 435 (1900). 
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sale shall be made.‘* The question arises, then, whether Section 51 protects a 
purchaser without notice if one of the “conditions,” e.g., that the mortgage in- 
debtedness has become due, is absent. Decisions in Illinois and other states 
have stressed the distinction between mere “‘irregularities”’ against which a pur- 
chaser in good faith is protected, and “‘conditions,”’ the absence of which makes 
the sale absolutely null and void even as to a bona fide purchaser.” If the ab- 
sence of any of these conditions is held to make the sale void even as to a sub- 
sequent remote purchaser, the security of titles derived from sales under power 
is weakened to the point of making it dangerous to foreclose or purchase at 
such a sale. Strong arguments, however, can be advanced against distinguishing 
irregularities from conditions. It is not likely that the drafters of the Illinois 
bill intended Section 45, dealing with conditions, to be the basis of such a dis- 
tinction, because one of the purposes of Section 51 is to protect the purchaser 
without notice.5° Section 51 itself provides by implication that one of the con- 
ditions—that notice of the sale shall be given—does not make the sale invalid 
as to a purchaser without notice. It seems, therefore, that the subsequent pur- 
chaser is protected even though one of the other two conditions set forth in 
Section 45 for a sale may be absent. 

Another problem raised by this provision of the bill protecting a “purchaser 
without notice of the irregularity” is the meaning of the words ‘without 
notice.” If the mortgagee purchases at the sale it seems unlikely that the 
court will regard him as a purchaser without notice, even though he may not 
know of the particular irregularity relied upon in the suit to set aside the sale. 


The provision protecting the purchaser without notice is copied from the IIli- 
nois statute relating to execution sales, and, in construing that act, the courts 
have held that the judgment debtor who purchases on execution is charged with 


48 Section 45 reads: “Conditions. No sale shall be made unless (1) the mortgage has been 
recorded, (2) the entire mortgage indebtedness has become due, whether by acceleration or 
otherwise, and (3) notice of sale shall have been given as hereinafter provided.” 


49 Bausman v. Kelley, 38 Minn. 197, 36 N.W. 333 (1888) (sale absolutely void and of no 
effect, where person purporting to act as attorney of the mortgagor foreclosed a mortgage 
under power of sale, even though the records were “fair” on their face, and though subsequent 
remote parties had possession of the property at the time of the suit); Rogers v. Barnes, 169 
Mass. 179, 47 N.E. 602 (1897) (where property was sold under power of sale when interest 
was not in default); Redmond v. Packenham, 66 Ill. 434 (1872) (mortgage debt had been paid 
when land was sold under power to a third person). See Fairman v. Peck, 87 Ill. 156 (1877); 
Lycoming Ins. Co. v. Jackson, 83 Ill. 302 (1876); Cameron v. Irwin, 5 Hill (N.Y.) 272 (1843); 
Chace v. Morse, 189 Mass. 559 (1905); Shippen v. Whittier, 117 Ill. 282, 7 N.E. 642 (1886). 
But see Butler Bldg. & Investment Co. v. Dunsworth, 146 Mo. 361, 48 S.W. 449 (1898) (sale 
to a purchaser in good faith was held valid although mortgage was not in default at the time of 
the sale under power); Chicago R.I. & P.R. Co. v. Kennedy, 70 Ill. 350 (1873) . 


5° Statutes in several states have provisions similar to § 45 of the Illinois bill. Mich. Comp. 
Laws (1929) § 14426 (this statute lists the following as “prerequisites” for the exercise of a 
power of sale: default in the mortgage, no suit pending at law on the mortgage, mortgage and 
all assignments duly recorded); Minn. Stat. (Mason, 1927) § 9603; Wyo. Rev. Stat. Ann. 
(Courtright, 1931) § 71-206; S.D. Code Ann. (1939) § 37.3002; Wis. Stat. (1939) § 297.02; 
N.Y. Cons. Laws (McKinney, 1937) c. 52, §540. None of the decisions construing these 
sections has made a distinction between the effect of these “requisites” and an ordinary “ir- 
regularity” in the title. 
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notice of all defects in the sale and thus cannot occupy the position of a pur- 
chaser without notice.* 

There is even some doubt whether a disinterested third party, not the mort- 
gagee, who purchases at the sale will be protected by the act. Early Illinois 
decisions involving sales under power held that the immediate purchaser at the 
sale was “charged” with notice of all defects and irregularities in the sale. 
Since the provision in the proposed bill is patterned after the statute relating 
to execution sales, decisions construing this act might be followed, and an out- 
sider protected from suit to set aside the sale when he has no knowledge of the 
defect. But even the cases decided under the execution sale statute go far in 
charging the purchaser at the sale with constructive notice.53 

The bill is adequate to protect subsequent remote purchasers of property 
which has at some time been foreclosed under power of sale. The few decisions 
in Illinois and other states dealing with such cases indicate a tendency to favor 
the remote purchaser even in doubtful cases.54 In many jurisdictions subse- 
quent remote purchasers are aided in proving their titles by statutory provi- 
sions making the certificate of sale prima facie evidence of a regular foreclosure. 
The Illinois proposal does not contain such a provision, but requires the sheriff 


* King v. Cushman, 41 Ill. 31 (1866). The court might also find support in early Illinois 
cases dealing with foreclosures under power of sale where it was held that anyone purchasing 
directly at the sale is charged with notice of the defects in the proceedings. Cassell v. Ross, 
33 Ill. 244 (1864). See Gunnell v. Cockerill, 84 Ill. 319 (1876); Hamilton v. Lubukee, 51 Ill. 
415 (1869). For similar decisions in other states see Martini v. Emery, 39 R.I. 463, 98 Atl. 
52 (1916); Hinton v. Hall, 166 N.C. 477, 82 S.E. 847 (1914). 


5? Cassell v. Ross, 33 Ill. 244 (1864). See Ritchie v. Judd, 137 Ill. 453, 27 N.E. 682 (1891); 
Gunnell v. Cockerill, 84 Ill. 319 (1876). 


53 McDaniel v. Wetzel, 264 Ill. 212, 106 N.E. 209 (1914) (no evidence that the third party 
purchasing at the sale knew that the notices had not been posted, but the provision relating to 
purchasers without notice at execution sales does not mean that a sale may not be set aside 
on account of irregularities coupled with gross inadequacy of price). See Logar v. O’Brien, 
339 Ill. 628, 171 N.E. 629 (1930); Smith v. Huntoon, 134 IIl. 24, 24 N.E. 971 (1890); Morris 
v. Robey, 73 Ill. 462 (1874); Barnes v. Freed, 342 Ill. 73, 173 N.E. 795 (1930). But see Mc- 
oe v. Goldberg, 281 Ill. 547, 117 N.E. 1045 (1917); Osgood v. Blackmore, 59 Ill. 261 

1871). 

54 Wilson v. South Park Com’rs, 70 Ill. 46 (1873); Munn v. Burges, 70 Ill. 604 (1873); 
Rideout v. Burkhardt, 255 Mo. 116, 164 S.W. 506 (1914); Eubanks v. Brecton, 158 N.C. 230, 
73 S.E. 1009 (1912); Phipps v. Wyatt, 199 N.C. 727, 155 S.E. 721 (1930); Hinton v. Hall, 
166 N.C. 477, 82 S.E. 847 (1914). See Gunnell v. Cockerill, 84 Ill. 319 (1876); Hamilton v. 
Lubukee, 51 Ill. 415 (1869). But see those cases where the purchaser is charged with notice of 
the mortgagor’s interests if the latter is in possession of the property at the time of the pur- 
chase. Clevinger v. Ross, rog Ill. 349 (1884); Logar v. O’Brien, 339 Ill. 628, 171 N.E. 629 
(1930) (dealing with an execution sale); Barnes v. Freed, 342 Ill. 73, 173 N.E. 795 (1930) 
(dealing with an execution sale). 


55Cal. Civ. Code (Deering, 1937) § 2924b; Mich. Comp. Laws (1929) §§ 14439, 14441; 
Minn. Stat. (Mason, 1927) §§ 9618, 9622; Mo. Rev. Stat. (1929) § 3004; N.H. Pub. Laws 
(1926) c. 215, § 24; N.Y. Cons. Laws (McKinney, 1937) c. 52, $§ 549-51; Va. Code Ann. 
(Michie & Sublett, 1936) § 6196; Wis. Stat. (1939) §§ 297-16, 297-17. 

The absence of a statutory provision making certain things prima facie evidence of a valid 
sale has not prevented courts from doing the same thing by decision. Atkinson v. Washington 
and Jefferson College, 54 W.Va. 32, 46 S.E. 253 (1903); Jones v. Frank, 123 Miss. 280, 85 So. 
310 (1920); Smith v. Allbright, 261 S.W. 461 (Tex. Civ. App. 1924). 
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to record evidence of completion of various steps in the foreclosure. The re- 
corded copy of the certificate containing notice of sale and of the facts respect- 
ing publication and mailing are made “evidence” of the facts stated therein. 
The officer conducting the sale is also required to record a duplicate of the 
certificate of sale within three days after the sale. This certificate and the 
duplicate of it are made evidence of the facts stated therein.’’ 

Security of title obtained on foreclosure under power of sale will probably 
be furthered by judicial application of the doctrines of estoppel and laches.s* 
In several states added protection to title is provided by statutes specially 
limiting the time in which suits can be brought to set aside sales under power.5? 
In one state, however, such a provision has been held unconstitutional as to 
parties in possession,®* and Illinois decisions" dealing with a similar problem 


56 § 47 (requires the sheriff to record a copy of the direction to sell); § 48 (requires the 
sheriff within three days after the sale to file for record a certificate setting forth a copy of the 
notice of the sale and certificate respecting the publication and mailing thereof; such certifi- 
cate is made evidence of the facts stated in it). 

57 § 75. 


58 Kerfoot v. Billings, 160 Ill. 563, 43 N.E. 804 (1896); Gibbons v. Hoag, 95 Ill. 45 (1880); 
McHany v. Schenk, 88 Ill. 357 (1878); Chace v. Morse, 189 Mass. 559, 76 N.E. 142 (1905); 
Fox v. Jacobs, 289 Mich. 619, 286 N.W. 854 (1939); Debnam v. Watkins, 178 N.C. 238, 100 
S.E. 336 (1919); Shelby v. Bowden, 16 S.D. 531, 94 N.W. 416 (1903); Northwestern Mortgage 
Trust Co. v. Bradley, 9 S.D. 495, 70 N.W. 648 (1897). 

But in the following cases the courts held there were no grounds for applying the doctrines 
of laches or estoppel: Richards v. Finnegan, 45 Minn. 208, 47 N.W. 788 (1891); Sheasgreen 
Holding Co. v. Dworsky, 181 Minn. 79, 231 N.W. 395 (1930); Walker v. Carleton, 97 II. 
582 (1881); Hammon v. Hatfield, 192 Minn. 259, 256 N.W. 94 (1934); Nelson v. Johnson, 167 
Minn. 430, 209 N.W. 320 (1926). 

According to one court laches cannot bar a sale that is absolutely void for lack of some 
essential condition. Moore v. Dick, 187 Mass. 207, 72 N.E. 967 (1905). 

89 Minn. Stat. (Mason, 1927) § 9623; Miss L. (1934) c. 250; Tenn. Code Ann. (Michie, 
1938) §§ 7799, 7800. 

The Uniform Mortgage Foreclosure Act allows suit to set aside a sale under power to be 
brought before expiration of the period of redemption. Model Power of Sale Mortgage Fore- 
closure Act (final corrected copy) §8 (1). But no such proceeding to set aside the sale, directly 
or collaterally, shall be commenced after the expiration of the period of redemption. Ibid., 
§ 8(2). 

6° In Hammon v. Hatfield, 192 Minn. 259, 256 N.W. 94 (1934), the mortgagor knew of the 
intention to sell a month before the sale but was not served with notice of the sale as required 
by statute. The court held that the statute requiring the mortgagor to sue to set aside a sale 
with due diligence cannot compel one legally in possession to proceed at law when he is already 
in complete enjoyment of all he claims; the statute was held unconstitutional insofar as it 
requires one rightfully in possession of the land to bring an action within a specified time to 
declare invalid a proceeding to foreclose a mortgage. 

Earlier decisions restricted the effect of the statute, holding that it did not apply where the 
foreclosure was wholly without authority and void, Bausman v. Kelley, 38 Minn. 197, 36 N.W. 
333 (1888), or where there was a failure to record the mortgage and assignments of it as re- 
quired by the statute, Burke v. Backus, 51 Minn. 174, 53 N.W. 458 (1892). 

St Although the Torrens Act provides that the registration decree shall be binding and con- 
clusive on all parties, and that any person having any interest in the land who was not actually 
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in the Torrens Act registration cases seem to indicate that any attempt to set 


a fixed time limit for bringing suit to set aside a sale under power would not be 
enforced. 


A final provision of the act dealing with security of title is Section 53,” 
which allows the mortgagee to obtain judicial confirmation of the sale. What 
effect confirmation has upon the title derived from the sale is not made clear 
by the bill. Section 53 expressly states that the sale is valid and fully effective 
without confirmation, yet in the following sentence the drafter seems to imply 
that the section has special efficacy in barring as to all persons the equitable 
right to redeem. If the decisions construing the effect of confirmation of sales 
under court decrees are followed, the effect will be slight.** A similar provision 
in another state has not as yet been construed to have any marked effect in 


protecting title from suits to set aside.** The conclusion would seem to be that 
the provision for confirmation is useless. 


served with process or notified of the filing of the application may file an answer to the applica- 
tion within two years after entry of the decree and nox afterward, Ill. Rev. Stat. (1939) c. 30, 
§ 70, the court held in Sheaff v. Spindler, 339 Ill. 540, 171 N.E. 632 (1930), that this did not 
prevent an adverse claimant who was not made a party from later suing to remove as a cloud 
on his title the registration decree. See also People ex rel. Kern v. Chase, 165 Ill. 527, 46 N.E. 
454 (1897). 

2 Section 53 reads as follows: “Confirmation of Sale. Courts of chancery shall have juris- 
diction .... to confirm .... any foreclosure sale made as aforesaid under a power of sale 
contained in a mortgage, but this shall not be construed to mean that a confirmation must 
be had in order that such sale may be valid and fully effective. In any such suit it shall not 
be necessary, for the purpose of confirming the foreclosure sale and barring as to all persons 
the equitable right to redeem from the mortgage, to make as party to the suit any person F 

63 Tn Illinois, the judicial confirmation of sales under foreclosure decrees does not have a great 
effect in preventing the mortgagor or some other party from raising objections based on irregu- 
larities in the sale. Grundy County Nat’l Bank v. Sanford, 281 Ill. App. 464 (1935) (al- 
though the sale was confirmed, the court will set it aside where the master advertised the sale 
for one date in some notices and for another date in others; there was no showing of prejudice 
arising from this defect); see Illinois Midwest Stock Land Bank v. McMahon, 249 Ill. App. 
555 (1928) (court refuses to set aside the sale after confirmation, but states that confirmation 
cures any irregularities resulting from departure by the sheriff from the court decree if the 
court had power to direct such action in the first instance). If the Illinois Midwest Stock Land 
Bank decision is applied to foreclosures under power of sale, no irregularity in the sale could be 
cured by the confirmation since the court has no power to dispense with the statutory re- 
quirements regulating foreclosure under power of sale. See also Garrett v. Moss, 20 Ill. 549 
(1858); Fergus v. Woodworth, 44 Ill. 374 (1867); Gross v. Parker, 137 Ill. App. 313 (1907). 

64 Mass. Ann. Laws (1933) c. 244, § 12; W.Va. Code Ann. (Michie & Sublett, 1937) § 3712, 


held unconstitutional in Staud v. Sill, 114 W.Va. 208, 171 S.E. 428 (1933); Ga. L. (1935) pt. I, 
tit. VII, no. 412, § 1. 
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WAGE-EARNER PLANS IN CHICAGO 


Chapter XIII of the Chandler Act," entitled “Wage-Earner Plans,” provides 
a mechanism to aid wage earners of lower-income groups in the adjustment and 
liquidation of their debts. The chapter has been in effect for two years. Advo- 
cates of the chapter argued that if the wage-earner debtor were provided with 
a low-cost means of amortizing his obligations under court supervision and pro- 
tection,? he would be encouraged to pay his obligations rather than resort to 
bankruptcy.’ While designed to protect the debtors against many of the evils 
of the present system of debt collection, the chapter provides creditors with a 
more simple and certain means of collection. The chapter was criticized at the 
time of its passage on the grounds that it would convert the bankruptcy court 
into a low-cost collection agency, and, furthermore, that the compulsory nature 
of the proceeding, once the plan was in effect, amounted to a form of wage 
slavery.‘ This study was undertaken to determine to what extent in the Chi- 
cago area the chapter has fulfilled its purposes and to what extent the criticisms 
have proved well founded. 

The principal source of information in the study was the files of the cases- 
From the effective date of the chapter, September 22, 1938, to October 10, 1940, 
when the files were examined, 137 petitions under Chapter XIII had been filed. 
The files in 109 cases were examined, the remainder not being available. Three 
cases had been closed, two because the debtors had completed payment under 
their plans, and one because the debtor had died. Only five of the debtors listed 
assets above the amount allowed as exemption under Illinois statute; the 
remainder were “‘no-asset” debtors. All of the debtors were insolvent, although 
the chapter provides that the debtor need not be insolvent, but simply unable 
to pay his debts as they mature.° 


I 


The wage earner who will resort to the chapter is usually harassed by creditors 
to the extent that his ability to work is materially impeded. His wages are tied 
up, and frequently he is threatened with discharge from his employment. Toa 


* 52 Stat. 930-38 (1938), 11 U.S.C.A. § 1001-86 (1939). For an analysis of the provisions of 
the chapter see Wage-Earner Receiverships, 6 Univ. Chi. L. Rev. 459 (1939). For an acute 
analysis of the social and economic significance of wage-earner bankruptcies see Douglas, Wage- 
Earner Bankruptcies—State vs. Federal Control, 42 Yale L.J. 591 (1933). 

2The court .... shall have exclusive jurisdiction of the debtor and his property, wher- 
ever located, and of his earnings and wages during the period of consummation of the plan.” 
§ 611. Section references are to sections of the Bankruptcy Act of 1898, as amended. The 
United States Code Annotated will not be cited, but the Bankruptcy Act is contained in 
Title 11. 

3 Report to the President on the Bankruptcy Act and Its Administration in the Courts of 
the United States (1931), contained in S. Doc. 65, 72d Cong. rst Sess. (1932). 

4 See Wage-Earner Receiverships, op. cit. supra note 1, at 463, 465. 

5 Til. Rev. Stat. (1939) c. 52, § 13. 6 § 623. 
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person in these desperate straits, Chapter XIII offers prompt relief. Im- 
mediately on filing of the petition, the referee issues an order restraining all 
creditors, secured and unsecured, from attempting to satisfy their claims by 
resort to wage assignment, garnishment, or repossession.’ 

After filing of the petition, which contains a schedule of obligations,’ each 
scheduled creditor is notified and requested to attend a creditors’ meeting at 
which the debtor will submit a plan for their approval. Frequently the notices 
are accompanied by copies of the proposed plan, along with forms for the credi- 
tor who desires to consent in advance of the meeting. A majority in number and 
in the amount of claims of the unsecured creditors may make the plan binding 
upon the remainder of the class.* Only those secured creditors who actually 
consent are bound.'® Generally. creditors’ meetings are poorly attended. 
Nevertheless, since the plan assures to the creditors a more certain realization 
of their claims, they are usually willing to consent rather than risk failure of the 
plan, since, if the plan fails, creditors will individually press collection and force 
the debtor into ordinary bankruptcy or loss of his job. 

Pursuant to the chapter, the plan must provide for periodic payments to a 
trustee of a portion of the debtor’s earnings." The plan may provide for a re- 
duction in principal of both secured and unsecured claims.'* While the plans 
under consideration did not generally take advantage of this privilege, every 
plan did provide for the suspension of interest payments on indebtedness from 
the date of the filing of the petition. If the debtor has secured the consents of 
all his creditors, the court must confirm the plan."? On the other hand, if there 
is only a majority, the court confirms the plan if convinced of its fairness.'4 A 
trustee is then appointed.'’ The court, under its general powers of supervision 
of the debtor’s earnings, usually enjoins the debtor from contracting any addi- 
tional debts for the duration of the plan. 

The referees in Chicago have been expeditious in their handling of the cases. 
The length of time between filing of the petition and confirmation of the plan 
ranged from one and one-half months in one case, to eight months in another, 
the average time being about three months. 

The wage earners in Chicago who resorted to the chapter earned an average 













































7 § 614. In the case of In re Duncan, C.C.H. Bktcy. L. Serv. 52274 (1940), a district court 
in Virginia upheld an order of a referee staying the enforcement of a conditional sales contract, 
in connection with a Chapter XIII proceeding, where the debtor defaulted but agreed to pay 
the regular monthly installments after confirmation of the plan. The statute provides that the 
court may stay enforcement of such contracts until final decree, but provides that only such 
secured creditors as consent to the plan are bound by terms of the plan after confirmation. 
§ 652. 

5 § 624(2). 10 § 652. 12 § 646. 

» § 652. * § 646(4). "3 § 6st. 

"4 § 652. In no case where a majority of unsecured creditors had consented to the plan did 
the court reject the plan as unfair. 


*5 § 633(4). 
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of $1,623 in the year preceding the filing of the petitions, the amount ranging 
from $650 to $3,600, the maximum limit allowed under the chapter."* Total 
debts listed in the original petitions varied in amount from $376 to $3,106, the 
average being $1,052. The debtors listed an average of $362 as secured obliga- 
tions, $594 as unsecured, and $96 as owed because of the primary obligation of 
another. The type of debts listed is indicative of the manner in which many 
debtors became embroiled in their difficulties. In several cases liabilities as an 
accommodation party constituted a major portion of the indebtedness.'’ The 
two principal types of debts were loans from small loan companies and install- 
ment purchases from jewelry, clothing, and furniture houses. Among the large 
group of Negro stockyards workers under the plan, instalment purchases were 
predominant, while in the remainder of the cases small loans constituted about 
fifty per cent of the total indebtedness. Where the debtor is obligated to small 
loan companies, the suspension of interest payments, as provided for in all 
plans, works a real saving to the debtor, for interest at the rate of three per cent 
per month as permitted by Illinois statute’* would total a considerable sum over 
the period of the plan. This fact probably constituted a real inducement to 
many of the debtors to use the chapter. 

The privilege of scaling down the debts was utilized in only eighteen cases. 
The amount of the reduction varied from twenty to fifty per cent, the average 
being about thirty per cent. The provisions as to scaling down were much more 
frequent in the first cases filed under the chapter, there having been only four 
such provisions in the fifty-one cases filed from June 7 to October 10, 1940. 
This may be accounted for either in the reluctance of debtors to seek a reduc- 
tion, or in the unwillingness of creditors to permit a reduction now that the 
chapter has been in operation for a time and its effectiveness as a method of 
collection realized. 

One of the leading arguments advanced in favor of the chapter at the time of 
its passage was the low cost to debtors of the procedure set forth.’ Fees were 
set at a minimum figure, and supervision over the allowance of attorney fees 
was provided for.?° In the operation of the chapter in Chicago, however, the 
costs to the debtor of obtaining relief have been appreciable. Since only three 
cases have been closed, and of those one because of the debtor’s death, final 
figures on costs could be obtained in only two cases. In one of these cases, the 

6 § 606(8). 

17 In one case, out of a total indebtedness of $2,377, obligations as an accommodation party 
constituted $1,689; in another case these obligations were $910 out of a total of $1,157. 

8 Til. Rev. Stat. (1939) c. 74, § 31. 

9 See Report of the House Committee on the Judiciary on H.R. 8046, Rep. No. 1409, 75th 
Cong. 1st Sess., at 55 (1937). 

2° Section 624 provides for an initial filing fee of $15. Section 659 allows payment to the 
referee and the trustee of their necessary costs and expenses in addition to commissions to the 


referee of one per cent and to the trustee of five per cent of payments by the debtor. Section 
659 also provides for a reasonable attorney’s fee, to be set by the court. 





NOTES 109 


original debt of $1,058 as scaled down totalled $750. The debtor agreed to pay 
$80 per month. The attorney’s fee in the case was $100; the trustee received a 
total of $88.48, including $45.48 as his commission of five per cent of the funds 
handled, $10 for his bond, $14.50 as bank charges, and $18.50 as stenographic 
expenses. The referee’s office received a total of $57.31, including $37.25 as 
the aggregate of various filing fees, $9.06 as the referee’s commission of one 
per cent of the funds, and $11 as necessary costs. In the process of paying $750 
to creditors, this debtor paid a total of $245.79 as expenses, or approximately 
thirty-five per cent. In the other case, the original schedule listed debts totaling 
$1,278. Creditors having only $972 in claims participated in the plan and 
these debts were scaled down to $648.60. The attorney received $150, the 
referee $34.02, and the trustee $95.11, the total costs being $279.13. The costs 
in this case aggregated forty-three per cent of the amount paid to creditors. 
Attorney fees in pending cases ranged from $35 to $200, usually in proportion 
to the amount of indebtedness, and averaged about $95, somewhat less than 
the fees in the above two cases. 

The monthly payments to be made by the debtor varied from twenty to 
fifty per cent of his wages, or from $20 to $80 per month. Thus, decided ad- 
vantage to creditors under the plan may be seen in the percentage of income 
which the debtor was to pay. Under present Illinois law,” creditors may take 
an aggregate of only twenty-five per cent of the debtor’s wages through wage 
assignment and garnishment. Since the court in its supervision of the proceed- 


ings supposedly guarantees an adequate income to the debtor, the larger pay- 
ments do not necessarily work hardship on the debtor. 

The only provision in the chapter as to the duration of plans is a negative 
one: 


If at the expiration of three years after the confirmation of a plan the debtor has not 
completed his payments thereunder, the court may ... . , if satisfied that the failure 
of the debtor to complete his payments was due to circumstances for which he could 
not be justly held accountable, enter an order discharging the debtor from all his debts 
and liabilities provided for by the plan 


Under the plans studied, the time necessary to complete payment varied from 
seven months to four years and seven months; the average duration was a little 
over two years.”3 In twelve of the cases, however, the plan was to run for more 
than three years. The question may be raised whether these latter cases are 
not contrary to the spirit of the provision set forth above. To allow such an ex- 
tension of the plans would seem to give weight to the criticism leveled at the 
chapter, that it would provide for a type of wage slavery. Inasmuch as the 


Til. Rev. Stat. (1939) c. 74, §35. 22 § 661. 

3 The basis of this computation was the amount of the originally listed indebtedness, as 
scaled down, and the amount of the monthly payments authorized by the plan. No account 
was taken of possible further reduction in principal through failure of creditors to prove or file 
claims, or refusal of some secured creditors to participate. 
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chapter permits alteration in the plans to meet changing conditions of the 
debtor,*4 the section quoted above might be construed to mean that the plan 
should extend more than three years only if emergencies in the circumstances 
of the debtor should arise which would warrant such an extension.*§ 


II 


In appraising the operation of Chapter XIII in Chicago, reference should be 
made to the possible alternative types of relief available to the debtor and to the 
operation of the plan in other areas. Closely related to the type of relief given 
under the chapter is the work of private amortization companies. The record 
of one of several such companies” operating in Chicago may serve to illustrate 
the type of service they render. From May 1, 1939, to May 1, 1940, during 
which time Chapter XIII was in effect, the company closed 448 accounts. The 
average income of the persons whose debts were amortized was $1,596 a year, 
approximately the same as that for the Chapter XIII debtors. The average 
debt was $565, as compared to $1,052 under Chapter XIII. The average fee 
charged was $6s, or 11.5 per cent of the initial indebtedness. Liquidation failed 
in 23.2 per cent of the cases. Although for their duration these plans are purely 
voluntary with the debtor, the fact that failure to complete the plan would 
probably bring about loss of the debtor’s job is sufficient pressure on the debtor 
to complete the plan. Since all creditors must consent to a private plan, scaling 
down provisions are infrequent, although most plans do provide for suspension 
of interest payments. 

More extensive use has been made of Chapter XIII in several other jurisdic- 
tions, notably in the federal district court in Birmingham, Alabama.”’ For 
several years prior to the passage of the present bankruptcy act, the court there 
used Section 74 of the old act”* to accomplish practically the same results as the 
present chapter allows. In a period of three months in 1939, under the present 
act, a total of 438 petitions were filed under Chapter XIII. The costs in 
Birmingham have been kept much lower than in Chicago; besides the filing fee 
of $15, referee’s costs have been held down to $8, the average attorney’s fee has 
been about $15, and a fee of six per cent of the total funds handled has been 
found sufficient to meet the costs of a “‘supervisor,”’ a full-time court official 
who acts as trustee in all the cases. The total costs to a debtor owing $600 would 


*4 § 646(s5). 

28 Section 75 of the proposed Hastings-Michener Bill provided that the plan should never 
exceed two years. That bill was never reported out of committee, but § 75 furnished the pat- 
tern for the present Chapter XIII. See Report of the House Committee on the Judiciary, note 
1g supra, at 53. 

*6 Financial Adjustment Co., ro5 W. Madison St., Chicago, Ill. 

27 For a more detailed discussion of the operation of the chapter in Birmingham, see Wood- 
bridge, Wage Earners’ Receiverships, 23 J. Am. Judicature Soc. 242 (1940). This article also 
contains a study of the operation of the Michigan Wage-Earner Receivership Law. 


*8 47 Stat. 1467 (1933), as amended by 48 Stat. 922 (1934) and 49 Stat. 246 (1935), 11 
U.S.C.A. § 202 (1937). 
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be $74, or 12.3 per cent. This amount, although slightly more than that 
charged by the private amortization companies in Chicago, is much less than 
the cost of Chapter XIII proceedings in Chicago. 

The explanation for the difference in costs in the two cities is probably to be 
found, first, in the greater efficiency with which the cases are handled in Birm- 
ingham, and, second, in the differential in the cost to a lawyer or referee of 
maintaining an office in the two cities. The procedure in Birmingham seems to 
be less formal than that in Chicago; furthermore, there is probably more work 
to be done by the lawyer in the Chicago cases, where the situation of the aver- 
age debtor is apparently more critical than that of the Birmingham debtor.”® 


Ill 


Chapter XIII was predicated, in part, on the belief that wage earners, who 
constitute a considerable proportion of all bankrupts, approximately fifteen 
per cent in 1938 and 1939,°° were driven into bankruptcy chiefly by the pressure 
of garnishments and wage assignments, and that many who were forced into 
bankruptcy could and would pay their creditors in full if given time and pro- 
tection. In the light of the fact that out of a total of approximately 3,700 cases 
in the bankruptcy docket in Chicago in the two years during which the Chand- 
ler Act has been in effect, only 137 cases were under Chapter XIII, the expec- 
tations of the sponsors do not seem to have been realized, at least in so far as 
the use of the chapter in Chicago is concerned. 

Several reasons for the dearth of cases in Chicago may be suggested. Un- 
doubtedly, unwillingness to commit themselves to the supervision of a court for 
a term of years played a decisive role in the choice of the relief sought by many 
debtors. Nevertheless, the relatively wide use of private amortization com- 
panies, whose supervisory procedure is similar to that of the courts, indicates 
that the higher costs of a proceeding under the chapter may have been a con- 
sideration of some weight. This deficiency in the operation of the chapter can 
probably be remedied to some extent by the adoption of a more routine pro- 
cedure for the handling of cases, similar to that used in Birmingham. Wider 
recognition should be given, moreover, to the savings which are latent in the 
privilege granted by the chapter to suspend interest payments and to scale down 
the amount of indebtedness. A further reason for the small number of cases may 
possibly be found in the absence of adequate legal advice available to the im- 
provident debtor; while the phenomenon of bankruptcy is well known to the 
public generally, the existence of Chapter XIII is probably not so well known, 


and frequently the alternative procedure may not be presented to the debtor 
for choice. 


*9 See Woodbridge, op. cit. supra note 27, at 277. 
3° See Annual Report of the Attorney General 246-47 (1938); and the 1939 report, at 231— 
33. See also Report of the House Committee on the Judiciary, note 19 supra, at 54, where it 
is said that farmer and wage-earner bankruptcies constitute over fifty per cent of all bank- 
Tuptcy cases. In 1932, for example, there were 34,579 farmer and wage-earner bankruptcies in 
& total of 63,502 cases in the United States. U.S. Att’y Gen. Ann. Rep. 247 (1932). 
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Debtors who have resorted to Chapter XIII in preference to other proceed- 
ings have acted from a variety of motivations. Private amortization plans may 
have been unavailable because of the high amount of the indebtedness or be- 
cause a sufficient number of consents could not be obtained to make a voluntary 
plan feasible. Others preferred Chapter XIII, possibly, because of the moral 
stigma reputedly attached to ordinary bankruptcy. On the other hand, the 
explanation of those in closest contact with the administration of the chapter 
was that a large majority of the Chapter XIII debtors would have been unable 
to obtain discharge in an ordinary bankruptcy, either because of a prior dis- 
charge within the preceding six years or because of the issuance of a false 
financial statement.** Although the records disclosed that only twenty-two of 
the debtors who resorted to Chapter XIII would have been barred from bank- 
ruptcy because of prior discharge, an indefinite number of others would possibly 
have been barred because of false financial statements. 

The question necessarily arises whether a debtor is entitled to relief under 
Chapter XIII if he is barred from ordinary bankruptcy for one of the above 
reasons. The chapter provides: “The court shall confirm a plan if satisfied 
that .... (4) the debtor has not been guilty of any of the acts or failed to 
perform any of the duties which would be a bar to the discharge of a bank- 

”32 The language of the statute apparently forbids relief under the 
chapter where it could not be obtained in ordinary bankruptcy. It may be 
argued, however, that Chapter XIII operates merely as an extension of in- 
debtedness, with all unsecured creditors treated as a class, bound by the decision 


of a majority; as to secured creditors, the voluntary nature of the plan is ap- 
parent. On the other hand, the power of the court to grant a discharge from all 
debts remaining after three years indicates that the chapter has some char- 
acteristics of ordinary bankruptcy. The referees in Chicago are acting on the 
assumption that a bankrupt is nevertheless entitled to relief under Chapter 
XIII within the six years after a discharge.*3 An appeal from one of these rul- 
ings is now pending before the district court.34 


3 § r4c. 32 § 656. 


33 The referees in Birmingham appear to be acting on the same assumption. See Wood- 
bridge, op. cit. supra note 27, at 277. A district court in New York has recently decided that 
the issuance of a false financial statement is a bar to relief under Chapter XIII. In re Post, 
C.C.H. Bktcy. L. Serv. 52670 (D.C. N.Y. 1940). Under the old § 74 composition, courts were 
divided whether a debtor could obtain relief by bankruptcy or composition more than once in 
six years. See Rosenberg v. Borofsky, 295 Fed. 500 (C.C.A. rst 1924) (where the court held a 
composition within the preceding six years barred a discharge in bankruptcy); In re Goldberg, 
53 F. (2d) 454 (C.C.A. 6th 1931) (composition within six years was not a bar to another com- 
position); and see In re Greenman, 10 F. Supp. 452 (Me. 1935) (discharge in preceding six 
years was a bar to composition). The statute at that time provided: “The court shall confirm 
the proposal [composition] if satisfied that . . . . (3) the debtor has not been guilty of any of 
the acts, or failed to perform any of the duties, which would be a ground for denying his dis- 
charge.” 47 Stat. 1467 (1933), as amended by 48 Stat. 922 (1934) and 49 Stat. 246 (1935), 
11 U.S.C.A. § 202(g) (1937). 


34In re Nathan, Bankruptcy Docket, U.S. D.C. N.D. IIL No. 72936. 
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In its larger social aspect, the question of whether Chapter XIII or ordinary 
bankruptcy represents a more desirable type of relief is a significant one. If the 
admittedly paternalistic provisions of the chapter, providing for strict court 
supervision of the economic life of the debtor for a period of years under the 
plan, are to be retained, the question of whether the discharged debtor will re- 
vert to his former habits is an important one. The hope of Chapter XIII lies 
in the conviction that, if a man is helped to pay his debts, but at the same time 
is made to suffer for his former improvidence by full payment, he will learn a 
lesson in the management of his finances and will not allow himself to face the 
same situation again. It is generally admitted that the relief given under ordi- 
nary bankruptcy has not achieved that purpose. The question whether Chapter 
XIII will achieve the desired result cannot be answered until the chapter has 
been in effect for a longer time, and then only if a larger number of cases are 
handled. 


APPEALABILITY OF INTERLOCUTORY ORDERS OF 
INDEPENDENT FEDERAL ADMINIS- 
TRATIVE AGENCIES 


While much of current controversy over administrative adjudication is con- 
cerned with limitations on the scope of judicial review of administrative findings 
of fact,’ difficulties have also arisen with respect to the time at which judicial re- 
view should be available.? The “final order”’ rule today operates to prevent court 
review of administrative determinations until the final stage of an administra- 
tive proceeding has been completed. The irreparability at that time of injuries 
which litigants may have sustained in the course of proceedings suggests that 
so inflexible a rule may be undesirable.’ It is here proposed to examine the co- 
gency of this criticism and to indicate the feasibility of permitting interlocutory 
appeals from certain determinations of independent federal administrative 
agencies. It is believed that such a course can be adopted, moreover, without 
serious impairment of administrative efficiency. The increased protection of 
private rights which this will afford may serve to alleviate some of the bitter- 
ness with which at present the business community regards the administrative 
process. 

The constitutional requirement of “‘case or controversy” imposes a decisive 
restriction on the type of administrative rulings which may properly be brought 


* For example, McDermott, To What Extent Should the Decisions of Administrative Bodies 
Be Reviewable by the Courts?, 25 A.B.A.J. 453 (1939); Landis, Administrative Policies and 
the Courts, 47 Yale L.J. 519 (1938); Cooper, Administrative Justice and the Role of Discretion, 
47 Yale L.J. 577, 588 et seq. (1938). 

? For a general discussion of the “time” problem see Appealability of Administrative Orders, 
47 Yale L.J. 766 (1938). 

3 Examples of interlocutory orders which may injure litigants are to be found in Crick, The 
Final Judgment as a Basis for Appeal, 41 Yale L.J. 539, 545 et seq. (1932). 
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into the federal courts for review.‘ Until the recent case of AFL v. NLRB; it 
was generally thought that only those administrative determinations which 
were issued in the form of a command could give rise to a justiciable contro- 
versy. It was said in that case, however, that the effect and not the form of an 
administrative adjudication was the test of justiciability, and that any admin- 
istrative determination which of itself adversely affected a complainant or which 
gave rise to an immediate clash of interest between a complainant and an ad- 
ministrative agency could be made appealable.* Such administrative deter- 
minations are generally termed “‘orders.’’? Difficult problems of statutory inter- 
pretation have been engendered by the failure of legislatures in drafting statu- 
tory review provisions to enumerate and differentiate between those rulings 
which are properly reviewable as orders and those which are not.* For example, 
failure specifically to exempt determinations reached in the course of non- 
adversary proceedings from review provisions governing determinations made 
by the same agency in adversary proceedings has imposed upon the judiciary the 
task of determining from the language of the statute, its purpose and legislative 
history, whether such exemption was actually intended or not.? This problem 
has been raised with respect to a denial of a request for confidential treatment of 
information by the Securities and Exchange Commission”® and with respect to 
employee appeals from certifications and directions of election by the National 
Labor Relations Board." 

Thus preliminary to the question of finality is the question of whether or not 
the particular determination is an order. After a decision that it is, judicially 
imposed barriers to review must be overcome before an appeal therefrom is 

4 Muskrat v. United States, 219 U.S. 346 (1911). See Borchard, Justiciability, 4 Univ. Chi. 
L. Rev. 1 (1936); Caldwell, Appeals from Decisions of the Federal Radio Commission, 1 J. of 
Air L. 274, 299 (1930). 

5 308 U.S. 401 (1940). 

* Ibid. at 408. Compare the discussion by Justice Frankfurter in Rochester Tel. Co. v. 
United States, 307 U.S. 125, 129, 144 (1939). 


7 This note is concerned only with those commissions the orders of which are appealable 
to the circuit courts of appeals and the Court of Appeals for the District of Columbia. For an 
exhaustive list of these agencies see Blachly and Oatman, Federal Statutory Administrative 
Orders, 25 Iowa L. Rev. 582, 609 n. 73 (1940). 

Frequently review provisions of statutes setting up these agencies merely provide that “any 
order’’ shall be appealable, thus leaving the problems of which determinations are “orders” to 
the courts. See statutes cited in note 14 infra. 

® Several types of administrative determinations do not satisfy the requirements of justici- 
ability and these may properly be termed “‘non-orders.”” For a discussion of these see Blachly 
and Oatman, Federal Statutory Administrative Orders, 25 Iowa L. Rev. 582, 583 et seq. (1940); 
Appealability of Administrative Orders, 47 Yale L.J. 766 (1938). 

* AFL v. NLRB, 308 U.S. 401, 408 (1940). 


7° American Sumatra Tobacco Co. v. SEC, 93 F. (2d) 236 (App. D.C. 1937); cf. American 
Sumatra Tobacco Co. v. SEC, 110 F. (2d) 117 (App. D.C. 1940). 

AFL v. NLRB, 103 F. (2d) 933 (App. D.C. 1939), aff’d 308 U.S. 401 (1940); International 
Brotherhood of Electrical Workers v. NLRB, 105 F. (2d) 598 (C.C.A. 6th 1939), rev’d 308 
U.S. 413 (1940), noted in 7 Univ. Chi. L. Rev. 144 (1939). 
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permissible. Courts have said that judicial review of an administrative order 
will not be granted unless the applicant has exhausted all available adminis- 
trative remedies.’* Likewise, in matters where technical knowledge is required, 
the court will not encroach upon administrative functions and will not hear 


appeals until the primary jurisdiction of the administrative body has been ex- 
ercised.'3 

If all these requirements have been met, only the rule denying appealability 
to orders which do not finally dispose of a controversy prevents review. Where 
statutes allow an appeal from “‘an order” or “any order’’*4 of an administrative 
agency, courts have applied the so-called final order rule to deny appealabil- 
ity to interlocutory orders."S While the policy behind the rule as applied in 
cases at common law was to protect appellate tribunals against excessive litiga- 
tion, when applied to administrative determinations the judicial purpose has 
been, in the main, the protection of the agencies themselves from the detrimen- 
tal effects of too numerous appeals. In accord with this policy, legislatures have 
sometimes incorporated this rule within statutory appeal provisions, thus mak- 
ing only final orders appealable.*® 


*2 Porter v. Investor’s Syndicate, 286 U.S. 461 (1931); Prentis v. Atlantic Coast Line Co., 
211 U.S. 210 (1908). See Berger, Exhaustion of Administrative Remedies, 48 Yale L.J. 981 
(1939). 

"3 McAllister, Statutory Roads to Review of Federal Administrative Orders, 28 Calif. L. 
Rev. 129, 143 (1940). See Primary Jurisdiction—Effect of Administrative Remedies on the 
Jurisdiction of Courts, 51 Harv. L. Rev. 1251 (1938); Rochester Tel. Co. v. United States, 307 
U.S. 125, 131 (1939); Shields v. Utah I.C.R. Co., 305 U.S. 177 (1938); Myers v. Bethlehem 
Shipbuilding Co., 303 U.S. 41 (1938); Great Northern R. Co. v. Merchants Elevator Co., 259 
U.S. 285, 291 (1922). It is suggested that uniformity of regulation can be obtained only through 
administrative determination where questions of reasonableness are involved. Conflicting de- 
cisions of various courts as to the reasonableness of rates or practices would lead to confusion. 
See, for example, Baltimore & O. R. Co. v. United States ex rel. Pitcairn Coal Co., 215 U.S. 
481, 494 (1910); Texas & P. R. Co. v. Abilene Cotton Oil Co., 204 U.S. 426, 440 (1907). The 
“primary jurisdiction” doctrine is regarded by the Court as firmly established in Rochester 
Tel. Co. v. United States, 307 U.S. 125, at 139 n. 22 (1939). 

4 Urgent Deficiencies Act of 1913, 38 Stat. 219 (1913), 28 U.S.C.A. § 41 (27) (1926); Se- 
curities and Exchange Act of 1934, 48 Stat. 904 (1934), 15 U.S.C.A. § 78 (y) (Supp. 1939); 
Public Utility Holding Company Act, 49 Stat. 834 (1935), 15 U.S.C.A. § 825 (x) (Supp. 
1939); Federal Power Act, 49 Stat. 860 (1935), 16 U.S.C.A. § 825 (1) (b) (Supp. 1939); Nat’l 
Bituminous Coal Act, 50 Stat. 85 (1937), 15 U.S.C.A. § 836 (d) (1939). 


*8 SEC v. Andrews, 88 F. (2d) 441 (C.C.A. 2d 1937); Philadelphia C.P.R. Co. v. Public 
Service Com’n, 271 Pa. 39, 47, 49, 114 Atl. 642, 645 (1921); Potomac Edison Co. v. West, 165 
Md. 462, 169 Atl. 480, 481 (1933); Utah Cons. Mining Co. v. Industrial Com’n, 66 Utah 173, 
240 Pac. 440 (1925). Contra: State v. New Hampshire Gas & Electric Co., 85 N.H. 218, 156 
Atl. 816 (1931), where the court interpreted the words “any order” literally; cf. Rochester Tel. 
Co. v. United States, 307 U.S. 125, 143 (1939); Moore and Adelson, Rule Making Jurisdiction 
and Administrative Review, 26 Va. L. Rev. 697, 736 (1940); McAllister, Statutory Roads to 
Review of Federal Administrative Orders, 28 Calif. L. Rev. 129 (1940). 


*6 National Labor Relations Act, 49 Stat. 453 (1935), 29 U.S.C.A. § 160 (f) (Supp. 1939); 


Motor Carrier Act, 52 Stat. 1237 (1938), 49 U.S.C.A. § 305(h) (Supp. 1939); In re Deseret 
Mortuary Co., 78 Utah 393, 3 P. (2d) 267 (1931). 


Section 5(a) of the Logan-Walter Bill, S. 915, H.R. 6324, 76th Cong., 3d Sess. (1940), pro- 
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The final order rule has a universal operation and prevents appealability 
of every order issued in the course of an administrative proceeding except the 
last one. This function continues in complete disregard of the varying degrees 
and types of injury which an interlocutory order may impose upon a complain- 
ant and without regard to the specific needs of the administrative body which 
issues it. This arbitrary character of the final order rule has led courts to ra- 
tionalize a refusal to hear appeals from interlocutory orders on the basis of the 
“primary jurisdiction” and “exhaustion of administrative remedies” doctrines 
wherever possible. Clearly these rules do not apply to all cases governed by the 
final order rule, but their close association has suggested the conclusion that 
if a petitioner has exhausted all available administrative remedies, and if the 
primary jurisdiction rule has been satisfied, appeal from an interlocutory order 
will be permitted. Thus a rationale advanced to support the result of the final 
order rule in curtailing appeals can be transformed into a theory providing a 
basis for evasion of the operation of the final order rule when convenient. In 
Federal Power Com’n v. Metropolitan Edison Co.’ a provision of the Federal 
Power Act that “no proceeding to review any order of the Commission shall be 
brought by any person unless such person shall have made application to the 
Commission for a rehearing thereon’** was held by the Circuit Court of Ap- 
peals for the Third Circuit to authorize review of any order, interlocutory as 
well as final, in respect to which a rehearing had been sought and refused.’® It 
seems clear, however, that such disregard of the final order rule was not au- 
thorized by this provision and the Supreme Court on appeal so held.”° A failure 
to distinguish sharply between the exhaustion doctrine and the final order 
rule thus led the lower court to an anomalous result. Properly applied, the ex- 
haustion doctrine does not affect the operation of the final order rule except 
insofar as the former is an additional bar to the appealability of otherwise ap- 
pealable final orders upon which a rehearing may be had. Only when a rehearing 
on an interlocutory order is available do both doctrines operate to prevent ap- 
peal. 

That there should be a tendency to avoid the use of the final order rule as 
a rationale of decision indicates that the rule itself may not be a satisfactory 
method of dealing with appeals from interlocutory orders. This is further borne 
out by the fact that the effect of the rule is frequently evaded by permitting 


vides for review of “the final decision or order’’ of an administrative tribunal by any party ag- 
grieved. This bill, therefore, would give legislative sanction to the final order rule in cases 
where it is today a matter of judicial application. This leaves the problem of interlocutory ap- 
peal untouched. McAllister, Administrative Adjudication and Judicial Review, 34 Ill. L. Rev. 
680 (1940). 


*1 304 U.S. 375 (1938). 

18 49 Stat. 860 (1935), 16 U.S.C.A. § 825(1)(a) (Supp. 1935). 

*9 Metropolitan Edison Co. v. Federal Power Com’n, 94 F.(2d) 943 (C.C.A. 3d 1938). 
2° 304 U.S. 375 (1938). 
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litigants to achieve review in equity before the final order has been issued.* An 
analysis of the effects of interlocutory orders will serve to demonstrate the oper- 
ation of the final order rule and to indicate the factors which are to be considered 
in a proposed alternative method of treatment. 


ORDERS DIRECTING HEARINGS OR INVESTIGATIONS 


The first order of an administrative agency which may aggrieve a party is an 
order directing a hearing or an investigation. Several instances of the type of 
issue raised by the various commissions’ orders for hearing will suffice to indi- 
cate the character of the grievances created by such orders and the reasons ad- 
vanced to support the operation of the final order rule under these circum- 
stances. In one case,” the Federal Trade Commission’s denial of a motion to dis- 
miss a complaint, based on the commission’s preliminary investigation, raised 
the question whether a municipal chamber of commerce was subject to the com- 
mission’s jurisdiction. In declining to review the question raised by this inter- 
locutory order until the final cease and desist order based on the hearing was 
entered, the court refused to “halt inquiry at the threshold,” although intimat- 
ing that the commission’s inquiry might be in vain.*? In another case an appeal 
from a denial of a motion to dismiss a complaint where there was an allegation 
that no cause of action had been stated therein was also denied.** Frequent 
challenges to National Labor Relations Board orders for hearings are based on 
the contention that the particular employer is not engaged in interstate com- 
merce and is hence not subject to the National Labor Relations Act.** Under 


2 The final order rule has been amended by statute in some jurisdictions to allow appeals 
from specifically enumerated interlocutory orders. Thus, review of action of the federal dis- 
trict courts not involving final orders is specifically provided for in cases dealing with interlocu- 
tory injunctions, receiverships, and criminal appeals. 43 Stat. 937 (1925), 28 U.S.C.A. § 344 
(Supp. 1939); 44 Stat. 233 (1926), 28 U.S.C.A. §§ 227, 345 (Supp. 1939). See Crick, op. cit. 
supra note 3, at 552 n. 64, where the state statutes containing similar provisions are compiled. 


22 Chamber of Commerce v. FTC, 280 Fed. 45 (C.C.A. 8th 1922). 
23 Tbid., at 47. 


24 See FTC v. Gratz, 253 U.S. 421 (1920), holding that unless a complaint sets forth suffi- 
cient facts to show on its face a violation of law, an order based thereon will be set aside, even 
when the order was fully warranted by the evidence. In Hurst v. FTC, 268 Fed. 874 (1920), 
the court refused to enjoin proceedings under a complaint which allegedly did not state a cause 
of action, although there was also an allegation of unconstitutionality. For a criticism of the 
Gratz case see Henderson, The Federal Trade Commission 57 (1924). See also McFarland, 
Judicial Control of the Federal Trade Commission 74-77, 79-81, 92-93 (1933). 


25 Ninety-five injunction suits were filed in the district courts to restrain the labor board 
from conducting hearings pursuant to the Wagner Act. In seventy-three suits of the ninety- 
five, the district courts denied injunctive relief. NLRB Ann. Rep. 31 (1938). Compare Heller 
Bros. Co. v. Lind, 86 F.(2d) 862 (App. D.C. 1936), with Newport News Shipbuilding & Dry 
Dock Co. v. Schauffler, 91 F.(2d) 730 (C.C.A. 4th 1937). The Supreme Court in Myers v. 
Bethlehem Shipbuilding Corp., 303 U.S. 41 (1938), held that injunctive relief was properly de- 
nied. For an elaborate discussion of the Myers case see Conflict of Jurisdiction between Fed- 
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the final order rule the employer may not appeal from the order directing a 
hearing on the merits of the case because of error in the decision of the juris- 
dictional point, but must wait until a cease and desist order is entered. Like- 
wise, an order of the Interstate Commerce Commission assigning a reparation 
case for hearing is non-appealable until the final order is entered, although the 
commission is alleged to have no jurisdiction over the parties,” or the parties and 
causes of action have allegedly been misjoined.*’ 

From the point of view of the litigant, mere issuance of this type of order may 
at times cause severe injury in the form of creating suspicion on the part of the 
consuming public,”* undermining investor confidence,”® or causing strained rela- 
tions between employer and employee.’° More directly, attendance at a hear- 
ing or an investigation involves a loss of time or money and an extended absence 
of supervisory employees, which may result in organizational stress within the 
enterprise.** When the hearing may possibly culminate in withdrawal of an 
operating license or other impairment of the earning power of the business, a 


eral District Courts and the NLRB, 23 Wash. U.L.Q. 425 (1938). See also The Federal Courts 
and the National Labor Relations Act, 26 Georgetown L.J. 740 (1938). In Bradley Lumber Co. 
v. NLRB, 84 F.(2d) 97 (C.C.A. sth 1936), a prayer for a declaratory judgment was also dis- 
missed. 


6 United States v. Illinois C. R. Co., 244 U.S. 82 (1917); United States v. Los Angeles & 
S. L. R. Co., 273 U.S. 299 (1927). See Bergstrom, Reviewability of Negative Administrative 
Orders under the Rochester Telephone Case, 18 Chi. Kent L. Rev. 74 (1939). 


27 United States ex rel. Delaware & H. R. Co. v. ICC, 51 F.(2d) 429 (App. D.C. 1931); cf. 
United States ex rel. Western Union Tel. Co. v. ICC, 279 Fed. 316 (App. D.C. 1922). Also, 
a finding that a railway is not a street, interurban, or suburban electric railway within the 
meaning of the statutory provision exempting such classes from operation of the Railway 
Labor Act is not appealable. Shannahan v. United States, 303 U.S. 596 (1938). But compare 
Shields v. Utah I. C. R. Co., 305 U.S. 177 (1938), with FTC v. Millers’ Nat’l Federation, 23 
F.(2d) 968 (App. D.C. 1928). 


28 Publicity and the Security Market: A Case Study, 7 Univ. Chi. L. Rev. 676, 681-83 
(1940). Orders of the Federal Trade Commission have similar effects. 


29 “Whether the Securities and Exchange Commission on final consideration will actually 
decide to enter a stop order is interesting, but not very important; for only a rare investor 
would purchase securities from an issuer threatened with an administrative bar. When the 
Securities and Exchange Commission actually delists a security, the news is important; but the 


market drops when the order for a hearing is announced.’’ Chester T. Lane, speech before the 
Association of American Law Schools (1938). 

3° Myers v. Bethlehem Shipbuilding Co., 303 U.S. 41 (1938); Petroleum Exploration Co. v. 
Public Service Com’n, 304 U.S. 209 (1938). 

3* In the Myers case the old labor relations board had instituted similar action against the 
plaintiff. Although the proceedings were eventually dismissed, the hearings consumed a total 
of 2,500 hours of working time of officials and employees and cost the corporation more than 
$15,000, none of which could be recovered. See Conflict of Jurisdiction between Federal Dis- 
trict Courts and NLRB, 23 Wash. U.L.Q. 425 (1938). In Petroleum Exploration Co. v. Public 


Service Com’n, 304 U.S. 209 (1938), the cost of attendance at the hearing and preparation of 
the company’s case was alleged to be $25,000. 
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lower credit standing may immediately result from an order for a hearing. 
Moreover, some statutes insure compliance by providing penalties, civil and 
criminal, for failure to appear at a hearing so ordered.33 Although the challenge 
to the agency’s jurisdiction may be sustained on appeal from the final order, the 
damage caused by attendance at the hearing is, by that time, largely irrepara- 
ble. Furthermore, where jurisdictional challenges are sustained the commis- 
sion’s work is wasted. Indeed, it may be argued that the danger of hasty and 
ill-considered jurisdictional determinations is not acute, since administrative 
agencies may well be loathe to dissipate their meager appropriations in lengthy 
proceedings in which their jurisdiction is not clear.34 Nevertheless, jurisdiction- 
al challenges are frequent, and since administrative hearings are often lengthy 
and costly, both to the agency and to the party before it, determination of such 
challenges before these costs have been incurred may be desirable. 

Denial of appealability to orders directing hearings has sometimes been sup- 
ported on the theory that the primary jurisdiction doctrine permits court re- 
view only after the commission has exercised its jurisdiction at the hearing.* 
But two stages of administrative proceedings must be distinguished before the 
applicability of this doctrine can be ascertained. The commission’s original 
order for a hearing is based on an ex parte determination that it has jurisdiction 
over both the parties and the subject matter. If the commission’s jurisdiction 
is challenged, a hearing will be held to determine the validity of this challenge. 
Until such a hearing is held, an appeal may reasonably be denied on the ground 
of a failure to exhaust administrative remedies as well as under the primary ju- 
risdiction and final order rules. But if the merits of the jurisdictional arguments 
are decided adversely to a petitioner after a hearing, by denying a motion to dis- 
miss the complaint against him,** the commission has concluded its fact-finding 
function on the jurisdictional question. Hence, allowing an appeal at this stage 
from such a denial or from an order directing a hearing on the merits of the com- 
plaint would not conflict with the purposes of the primary jurisdiction rule. 
Where proceedings are conducted before trial examiners, of course, allowing an 

3? For example, the FCC’s order for a hearing to determine whether to revoke a license, and 
the SEC’s order for a hearing to determine whether to suspend unlisted trading privileges may 
both result in this type of injury. 

33 E.g., Federal Trade Commission Act § 10, 38 Stat. 723 (1914), 15 U.S.C.A. § 50 (1934); 
Securities and Exchange Act of 1934 § 21(c), 48 Stat. 900 (1934), 15 U.S.C.A. § 78(u)(c) (Supp. 


1939); Public Utility Holding Company Act § 18(d), 49 Stat. 831 (1935), 15 U.S.C.A. § 79(r)(d) 
(Supp. 1939). 

34 Mansfield, Administrative Finality and Federal Expenditures, 47 Yale L.J. 603 (1938). 

35 Myers v. Bethlehem Shipbuilding Co., 303 U.S. 41 (1938). 

36 See NLRB v. Jones & Laughlin Steel Co., 301 U.S. 1, 25 (1937): “Respondent, appear- 
ing specially for the purpose of objecting to the jurisdiction of the Board, filed its answer. . . . . 
Notice of hearing was given and respondent appeared by counsel. The Board first took up the 
jssue of jurisdiction and evidence was presented by both the Board and the respondent. Re- 
spondent then moved to dismiss the complaint for lack of jurisdiction; and on denial of that 
motion, respondent . . . . withdrew from further participation in the hearing.”’ 
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interlocutory appeal to the courts on the jurisdictional point would necessitate 
either an intermediate appeal to the board or a direct appeal to the courts from 
a ruling of the trial examiner.*7 Although the latter course would be in deroga- 
tion of the exhaustion of administrative remedies doctrine, it has the advantage 
of promoting an expeditious determination of the issue. 

It is further suggested that review of the commission’s determination at this 
stage coincides to some extent with the distinction, in the scope of judicial re- 
view, between so-called “‘jurisdictional facts” and all other facts as required by 
the Crowell v. Benson doctrine.** If judicial review of commission determina- 
tions at this stage is to be de novo, there would seem to be little point in requir- 
ing an elaborate administrative proceeding to determine facts when such a de- 
termination is to be completely disregarded by the reviewing court.3® Apart 
from the merits of the “jurisdictional fact’’ doctrine itself, it seems that an ap- 
peal from orders directing a hearing would serve to clarify the type of issues 
which fall within its range.4° Benefit might also accrue from separating in the 
time for review of determinations reviewable de novo from those which are 
final merely if supported by substantial evidence. When both types of issues 
appear in a single record before the reviewing court, there are difficulties in ac- 
curately distinguishing the degrees of finality applicable to each. 

On the other hand, an absolute right to appeal on jurisdictional grounds from 
orders directing hearings entails serious disadvantages. If administrative hear- 
ings and investigations could be postponed until jurisdictional questions were 
determined by appellate courts, administrative adjudication would tend to be- 
come ineffective, if not positively useless, since speed is often the raison d’éire 
of administrative tribunals. Thus, the constantly changing character of em- 
ployer-employee relations and of employee affiliations requires swift action if 
the National Labor Relations Board is to function effectively in the alleviation 
of industrial disputes. This indicates that appeals from hearings ordered by 
that board should probably not be allowed. 


ORDERS REQUIRING PRODUCTION OF EVIDENCE AND SUBMISSION OF TESTIMONY 


Frequently orders setting a case for hearing are accompanied by orders re- 
quiring production of evidence and submission of testimony. Some commissions 
are given authority to issue subpoenas enforcible by mandamus in the federal 
courts.“ Whether such subpoenas are appealable at the instance of the ag- 

37 The Attorney-General’s Committee on Administrative Procedure has considered the prob- 


lem of interlocutory appeals from trial examiners to the heads of agencies. They have not, how- 
ever, studied the question of interlocutory appeals from the boards to the courts. 

38 285 U.S. 22 (1932). See Fuchs, Concepts and Policies in Anglo-American Administrative 
Law Theory, 47 Yale L.J. 538, 564 (1938). 

39 See Isaacs, The Law and the Facts, 22 Col. L. Rev. 1 (1922); Clark and Stone, Review of 
Findings of Fact, 4 Univ. Chi. L. Rev. 190 (1937). 

4° Gordon, The Relation of Facts to Jurisdiction, 45 L.Q. Rev. 459 (1929). 

# National Labor Relations Act § 1r1(2), 49 Stat. 455 (1935), 29 U.S.C.A. 161(2) (Supp. 
1939); Federal Trade Commission Act § 10, 38 Stat. 723 (1914), 15 U.S.C.A. § 50 (1934); Fed- 
eral Power Act § 307(c), 49 Stat. 862 (1935), 16 U.S.C.A. § 825m (Supp. 1939). 
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grieved party, before the commission attempts to secure enforcement in the 
courts, is the issue raised in the recent case of Federal Power Com’n v. Metropoli- 
tan Edison Co.” It was there held that an order requiring the production of 
copies of contracts and statements of working agreements between the plain- 
tiffs and persons controlling them, as well as statements of payments made and 
obligations incurred to such persons, was non-appealable under the final order 
rule.48 Since in this case statutory penalties were assessable only for contuma- 
cious disobedience of the commission’s order, denial of an opportunity to con- 
test the order until the commission sought enforcement in the courts was not an 
undue burden on one who disobeyed under a reasonable claim.‘* It appears, 
however, that the final order rule operates as well to deny appealability where 
penalties accrue upon a reasonable but erroneous conception of the commission’s 
investigatory powers. Thus, where civil penalties were accruing against one 
who had disobeyed an order of the Federal Trade Commission to submit de- 
tailed reports on the operation of his business, the Supreme Court held the order 
non-appealable. 

It is submitted that orders requiring the production of evidence and testi- 
mony should not be reviewable until enforcement is sought by the agency issu- 
ing them because until enforcement is sought no real injury is suffered. But 
where penalties accrue upon any failure to comply, review at the instance of 
the respondent seems justified. * 


MISCELLANEOUS INTERLOCUTORY DETERMINATIONS 


Additional interlocutory determinations are issued throughout the course of 
administrative proceedings. These vary with the nature of the proceedings and 


# 304 U.S. 375 (1938). 

43 The lower court permitted the appeal. Metropolitan Edison Co. v. Federal Power Com’n, 
94 F.(2d) 943.(C.C.A. 3d 1938). Biggs, J., dissented in part, saying (at page 950), ‘“The hear- 
ings before the Commission would be subjected to interminable interruptions by petitions for 
review to the Circuit Courts of Appeal to determine the legality of every order made by the 
Commission. Such a result inevitably would emasculate the Federal Power Act and render the 
Commission unable to pass upon the very matters for which it was created, matters greatly 


affecting the public interest. In my opinion such a result would be intolerable.” Cases cited 
note 15 supra. 


#4 Section 307(c) of the Federal Power Act provides that ‘“‘Any person who willfully shall 
fail or refuse to attend and testify or to answer any lawful inquiry or to produce books, papers, 
....0r other records . . . . shall be guilty of a misdemeanor and, upon conviction, shall be 
subject to a fine or not more than $1,000 or to imprisonment for a term of not more than one 
year, or both.”” The Supreme Court has held that “‘willful” “fully protects one whose refusal 
is made in good faith and upon grounds which entitle him to the judgment of the court before 
obedience is compelled.” Federal Power Com’n v. Metropolitan Edison Co., 304 U.S. 375, 387 
(1938). 

“SFTC v. Claire Furnace Co., 274 U.S. 160 (1927). See also FTC v. Maynard Coal Co., 
22 F.(2d) 873 (App. D.C. 1927). 

“ Cf. Ex parte Young, 209 U.S. 123 (1908); Handler, The Constitutionality of Investiga- 
tions by the Federal Trade Commission I, 28 Col. L. Rev. 708 (1928); Inquisitorial Powers of 
Federal Administrative Agencies, 48 Yale L.J. 1427 (1939). 
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with the purpose that the particular order is to serve. The established position 
of the final order rule would seem to have prevented judicial consideration of 
the injuries to which interlocutory orders subject litigants, except insofar as 
such consideration has been accorded in courts of equity. With this exception, 
however, appeals reach the courts only where there is a question as to whether 
the order complained of is interlocutory or final.47 These cases afford an oppor- 
tunity to study the type of injury which interlocutory orders may impose upon 
litigants. 

In Sykes v. Jenny Wren Co.* the plaintiff radio station petitioned for inter- 
vention in a proceeding to determine whether the petition of a rival station for 
an extended schedule of broadcasting hours should be granted. The plaintiff 
claimed that, since financial ability to provide adequate service is required of a 
licensee by the commission, and since an increase in a competitor’s broadcasting 
hours would result in a decrease in the plaintiff’s advertising revenues, the plain- 
tiff had a “substantial interest’? in the proceedings and should be allowed to 
intervene. The commission decided that the prospect of such injury was not 
sufficient to give the plaintiff a “substantial interest’ and denied the petition.’ 
Since the final order rule patently barred an appeal from this clearly inter- 
locutory ruling, review was sought by a bill in equity. It was held that review 
in equity was foreclosed by the provisions of the statute, which provided for ex- 
clusive review of commission orders in the circuit courts of appeals.s* The court 
also said that the plaintiff’s statutory remedies were adequate, since, as an “ag- 
grieved” party, he could appeal from the final order granting the station li- 
cense. But this remedy appears inadequate since, if the plaintiff were not per- 
mitted to intervene and contest the evidence at the hearing, it would be a 
stranger to the record on the appeal. The record would be filled with evidence 
presented by the applicant favoring issuance of a license, and unqualified by 
any evidence having a contrary tendency which might have been produced by 
the plaintiff. Since the commission’s findings of fact, if supported by substantial 
evidence, are conclusive on appeal, the chances of a reversal would be corre- 
spondingly reduced. It is recognized, however, that allowing appeals from a de- 
nial of a petition for intervention would greatly encumber the commission in 
this type of case. Parties with frivolous or unsubstantial objections could cause 

47 Bradley Lumber Co. v. NLRB, 84 F.(2d) 97, 100 (C.C.A. sth 1936); Petroleum Explo- 
ration Co. v. Public Service Com’n, 304 U.S. 209, 222 (1938). 


48 78 F.{2d) 729 (App. D.C. 1935), cert. den. 296 U.S. 624 (1935); Administrative Control 
of Radio, 49 Harv. L. Rev. 1333, 1343 (1936). 


«* Section 59 of the commission’s rules provides in part: ‘‘If the petition [for intervention] 
discloses a substantial interest in the subject matter of the hearing the Commission will grant 


” 


5° Cf. cases cited in note 53 infra. 


St 50 Stat. 197 (1937), 47 U.S.C.A. § 402(b) (Supp. 1939); McAllister, op. cit. supra note 15, 
at Isr. 


5? See In re Deseret Mortuary Co., 78 Utah 393, 3 P.(2d) 267 (1931). 
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considerable delay and embarrassment, and the interest of each station in pre- 
serving itself from competition indicates that such appeals would be frequent, if 
only for the purpose of breeding delays. Yet, recent cases have held that eco- 
nomic injury such as was threatened in the Sykes case is sufficient to make a 
petitioner a “party aggrieved” within the appeal provisions of the act.53 Ade- 
quate protection against such injury seems to require that appeal be allowed 
from an order which denies a party the right to intervene in a proceeding where- 
in the entry of an order will aggrieve him. 

It has been determined that there is an absolute right to withdraw a registra- 
tion statement filed with the Securities and Exchange Commission until such 
statements have become effective by the running of the twenty-day period.54 A 
registrant’s desire to withdraw before this date may be prompted by a sudden 
change in market conditions which makes marketing of the securities inexpedi- 
ent.s A refusal to permit withdrawal, though no stock has been sold, may af- 
fect adversely a registrant’s credit standing, and perhaps also affect its market 
for other issues. But since an order of the Securities and Exchange Commission 
denying permission to withdraw has been held interlocutory and hence non- 
appealable,® a registrant in this position seems to have no adequate remedy to 
enforce his right.57 Only if the commission should seek to enforce a subpoena 
against him may he contest the commission’s refusal in the courts. The com- 
mission may, however, delay in filing suit to enforce the subpoena, or may pub- 
licly investigate without subpoenaing the registrant,5* and in such cases no 
remedy is available to him. 

Neither employers nor employees may appeal from National Labor Relations 
Board directions of election, since determinations made in employee representa- 
tion proceedings were not included within the review provisions of the act.5° But 
even if representation proceedings had been considered adversary proceedings 
and had been included within the review provisions, no appeal could be taken 
from directions of election under the final order rule, since they are but inter- 
mediate stages in representation proceedings. An employer’s desire to contest a 
direction of election might be based on the theory that such proceedings would 
tend to disrupt a harmonious employer-employee relationship and prevent em- 

83 Yankee Network v. FCC, 107 F.(2d) 212 (App. D.C. 1939); Sanders Bros. Radio Station 
y. FCC, 106 F.(2d) 321 (App. D.C. 1939). 

54 Jones v. SEC, 298 U.S. 1 (1936). 

58 Resources Corporation Int’l v. SEC, 97 F.(2d) 788 (C.C.A. 7th 1938). 

% Jones v. SEC, 79 F. (2d) 617 (1936), cert. den. 297 U.S. 705 (1936). 

57 Except perhaps by resort to equity, which, as will later appear, is an inadequate and un- 
satisfactory remedy. 


S$ The situation here is comparable to that in which the ICC makes a final valuation which 
may not be put in issue for several years. See argument of appellee in United States v. Los 
Angeles & S. L. R. Co., 273 U.S. 299, 314 (1927). For a discussion of this point see Appeal- 
ability of Administrative Orders, 47 Yale L.J. 766, 771 (1938). 

8° AFL v. NLRB, 308 U.S. 401 (1940). 


< 
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ployees from giving full attention to their work. An employer may not appeal 
directly even from a certification order, but by refusing to bargain with the 
certified union, he can provoke the issuance of an order to cease and desist from 
the unfair labor practice, which order would be appealable. On appeal from 
such an order the certification can be put in issue.* Although certifications 
may conceivably cause real injury to employee groups, even this circuitous 
method of reviewing certifications is beyond their reach. Since certification per- 
manently entrenches in power a particular union group, the certification order 
seems of sufficient importance to employee groups to justify granting them the 
right to appeal from a challenged determination.® 


EQUITABLE REMEDIES 


Otherwise non-appealable interlocutory orders may sometimes be attacked 
by resort to the general equity powers of the federal courts. Thus, in Mallory 
Coal Co. v. Nat'l Bituminous Coal Com’n®: the plaintiff sought to appeal from an 
order under which the commission was to publicize confidential information 
which the plaintiff had filed. The order was contested as beyond the commis- 
sion’s statutory authority. An appeal to the Court of Appeals for the District of 
Columbia was denied on the ground that the commission’s order was inter- 
locutory and could be reviewed only on appeal from a final order. Subsequently, 
another producer in the same situation was denied an injunction against en- 
forcement of the order in the District Court of the District of Columbia. On ap- 
peal, the court of appeals upheld the lower court’s decision that it had no juris- 
diction to enjoin the commission.** The Supreme Court,** however, reversed the 
court of appeals, thus allowing the petitioners to accomplish by an extra-statu- 
tory method—injunction—that which the court in the Mallory case held they 
could not do directly, by means of appeal. 

That there should be any possibility of review of administrative orders in a 
district court in the face of statutory provisions that all appeals must be taken 

6 Heller Bros. Co. v. Lind, 86 F.(2d) 862 (App. D.C. 1936); Cupples Co. v. NLRB, 103 


F.(2d) 953 (C.C.A. 8th 1939); Ames Baldwin Wyoming Co. v. NLRB, 73 F.(2d) 489 (C.C.A. 
4th 1934). 


& In the Matter of the NLRB, 304 U.S. 486, 493 (1938). 

® 7 Univ. Chi. L. Rev. 144, 146 n. 14 (1939). 63 99 F.(2d) 399 (App. D.C. 1938). 
64 Utah Fuel Co. v. Nat’] Bituminous Coal Com’n, 101 F.(2d) 426 (App. D.C. 1938). 

6s 306 U.S. 56 (1939). 


® AFL v. NLRB, 103 F.(2d) 933 (App. D.C. 1939), suggests that equitable relief might be 
available to a union seeking to appeal from a certification order. Although the question of avail- 
ability of such relief was argued before the Supreme Court, the issue was not decided, the Court 
remarking that the question was not properly before it on the record. AFL v. NLRB, 308 U.S. 
401, 412 (1940). This question is raised in suits recently filed in the Federal District Court for 
the Northern District of Illinois by the manufacturing companies and some of their employees 
to enjoin the NLRB from holding run-off elections. Chicago Tribune, col. 1, p. 31 (Oct. 10, 
1940). To present the issue squarely, however, the suit should have been brought by the union 
organization which was left off the ballot. 
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to the circuit court of appeals? seems anomalous. Review of administrative 
orders by a single judge exercising equity jurisdiction is in the teeth of the legis- 
lative direction that such cases should be handled only by courts of three or 
more members.®** The development of equity review of interlocutory orders 
under these circumstances indicates clearly that a blanket denial of the right to 
appeal from all interlocutory determinations under the final order rule is not a 
satisfactory method of dealing with the complainant’s rights. At the same time, 
the fact that review of certain interlocutory orders may be obtained by resort 
to equity is proof that the final order rule has not served to protect completely 
administrative agencies against interruptions of their proceedings at intermedi- 
ate stages. Is review of interlocutory orders in equity a satisfactory solution, 
however, in the light of the needs of both complainant and the administrative 
agencies? 

While it is generally said that equity will grant review where irreparable in- 
jury is threatened, what the courts consider irreparable injury is hardly capa- 
ble of specific statement. Thus, while the Supreme Court in Utah Fuel Co. ». 
Nat'l Bituminous Coal Com’n’ held that unauthorized publication of confiden- 
tial reports threatened irreparable damage and authorized the court to consider 
granting equitable relief, in a previous case it held that a showing by an employ- 
er of the substantial damage inevitably following from an unauthorized Nation- 
al Labor Relations Board hearing did not threaten irreparable injury.” In 
suits to enjoin subpoenas duces tecum issued by the Federal Trade Commis- 
sion, the Court of Appeals for the District of Columbia held that a statutory 
penalty of imprisonment for disobedience constituted a threat of irreparable 


6 National Bituminous Coal Act § 6(b), (d), 50 Stat. 85 (1937), 15 U.S.C.A. § 836(b), (d) 
(1939); Securities Exchange Act of 1934 § 32, 48 Stat. 904, 15 U.S.C.A. § 78 et seq. (Supp. 
1939); Federal Power Act § 213, 49 Stat. 860 (1935), 16 U.S.C.A. § 825(1)(b) (Supp. 1939); Na- 
tional Labor Relations Act § ro(f), 49 Stat. 455 (1935), 29 U.S.C.A. § 160(f) (Supp. 1939). In 
Utah Fuel Co. v. Nat’! Bituminous Coal Com’n, 101 F.(2d) 426, 428-29 (App. D.C. 1938), the 
court said: “‘It is also a well established rule that orders of federal administrative agencies may 
be reviewed only in the courts and pursuant to the procedures specified by Congress in the per- 
tinent statutes,” citing Sykes v. Jenny Wren Co., 78 F. (2d) 729 (App. D.C. 1935), cert. den. 
296 U.S. 624 (1935); Monocacy Broadcasting Co. v. Prall, 90 F. (2d) 421 (App. D.C. 1937); 
SEC v. Andrews, 88 F.(2d) 441 (C.C.A. 2d 1937); Federal Power Com’n v. Metropolitan Edi- 
son Co., 304 U.S. 375 (1938). See Newport Electric Co. v. Federal Power Com’n, 97 F.(2d) 580 
(C.C.A. 2d 1938); McAllister, op. cit. supra note 15, at 166. Note 7 supra. 

Question may be raised as to whether Congress could expressly forbid review of interlocu- 
tory orders in equity while retaining the final order rule. No recent case has indicated whether 
such restrictions on reviewability will be permitted. Of course, if review in equity were abso- 
lutely prohibited there would be no problem of a bifurcated system of review. But the question 
of the desirability of permitting interlocutory appeals would still remain. 

68 Note 7 supra. 

69 Irreparable Injury in Constitutional Cases, 46 Yale L.J. 255 (1936). 

7 306 U.S. 56 (1939). The Court denied relief on the merits. 
™ Myers v. Bethlehem Shipbuilding Co., 303 U.S. 41 (1938). 
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injury,” whereas the Supreme Court has previously held that a statutory pen- 
alty of forfeiture of $100 a day for disobedience did not.”3 And the requirement 
of threatened irreparable injury has been held to be satisfied by an order requir- 
ing the production of evidence in a place far removed from the location of the 
business of the party subpoenaed.”4 

Even when the requirement of irreparable injury is satisfied, equity will not 
grant relief unless the order complained of is challenged as unconstitutional or 
“void.” Thus, subpoenas which violate the unreasonable searches and seizures 
provision of the Constitution are enjoinable,’’ as are orders issued without prior 
notice and hearing in violation of a statutory requirement therefor.” But orders 
which are “‘merely erroneous,” i.e., abuses of discretionary powers which are 
conceded to exist, are not reviewable in equity. Examples of such orders are a 
Securities and Exchange Commission determination that permission to with- 
draw a registration statement after it had become effective was not in the public 
interest,?7 and the Federal Communication Commission’s determination that a 
competitor did not have sufficient interest in the proceeding to be allowed to in- 
tervene.’* The line of demarcation between mere abuses of administrative dis- 
cretion in the interpretation of statutory provisions and abuses so flagrant as to 
approach the “‘void” category does not seem to be drawn clearly enough to serve 
as a practical guide for determining reviewability. 

Thus, the elasticity of the concepts which form the basis of equity review 
makes such review at best an uncertain avenue of escape for a litigant suffering 
from the hardships of the final order rule. At the same time, an equity court 


neither does nor can assess the requirements of the public interest as represented 
by the efficient functioning of administrative tribunals. Furthermore, review 
in equity complicates and disturbs orderly procedures and militates against the 
creation of a unified system of appeals. 


7” FTC v. Millers’ Nat’! Federation, 23 F.(2d) 968 (App. D.C. 1927). 
73 FTC v. Claire Furnace Co., 274 U.S. 160 (1927). 


74 Bank of America Nat’! Trust & Savings Ass’n v. Douglas, 105 F.(2d) 100 (App. D.C. 
1939), noted in 7 Univ. Chi. L. Rev. 150 (1939). 


78 Handler, The Constitutionality of Investigations by the Federal Trade Commission II, 
28 Col. L. Rev. 905 (1928). 


76 Saltzman v. Stromberg-Carlson Tel. Mfg. Co., 46 F.(2d) 612 (App. D.C. 1931); Courier- 
Journal Co. v. Federal Radio Com’n, 46 F. (2d) 614 (App. D.C. 1931); cf. Monocacy Broad- 
casting Co. v. Prall, 90 F.(2d) 421 (App. D.C. 1937). See Black River Valley Broadcasts v. 
McNinch, ror F.(2d) 235 (App. D.C. 1938), cert. den. 307 U.S. 623 (1939). 


7 This order was contested in Resources Corporation Int’l v. SEC, 97 F.(2d) 788 (C.C.A. 
7th 1938). The court refused to pass on the merits on the ground that the order was interlocu- 
tory and as such not reviewable. But in Resources Corporation Int’l v. SEC, 103 F. (2d) 929 
(App. D.C. 1939), the court held that where stock had already been issued the commission 


could deny withdrawal of the issue. The Jones case was distinguished on the ground that there 
no stock had been sold. 


78 Sykes v. Jenny Wren Co., 78 F.(2d) 729 (App. D.C. 1935), cert. den. 296 U.S. 624 (1935). 















NOTES 127 


CONCLUSION 

The basic criticism of the final order rule is found in its indiscriminate denial 
of appealability to all interlocutory orders without regard for the variations 
between them both in type and in their effect upon litigants. A refusal of con- 
fidential treatment by the Securities and Exchange Commission or the National 
Bituminous Coal Commission may more severely injure a complainant than an 
order for a hearing by the Federal Trade Commission. Speed in administrative 
procedures may be sacrificed with fewer undesirable consequences when a radio 
station license is at stake than when an employee election under the National 
Labor Relations Act is pending. These problems involve achieving a balance 
between efficient regulation in the public interest on the one hand, and protec- 
tion of private property rights on the other, and such questions are traditionally 
and properly for Congress to decide. 

Legislative draftsmen should carefully specify in the review provisions of 
each statute setting up an administrative agency the orders, both interlocutory 
and final, from which an appeal may be taken and the scope of review to be ac- 
corded each order.”? That such specification is possible is evident from the statu- 
tory provision for interlocutory appeals from federal district courts, as well as 
from the numerous state statutes with similar provisions.*® The review provi- 
sions embodied in the Federal Communications Commission Act seem a step in 
this direction.** 

In determining which interlocutory orders are to be made appealable, Con- 
gress should in each case consider the following factors: 

1) Importance of the individual rights asserted; 

2) Magnitude of the injury threatened by the particular administrative action; 

3) Urgency of the administrative adjudication; 

4) Possibilities of nuisance appeals; 

5) Reparability of the injury after the final order has been issued; 

6) Increased burden which the hearing of interlocutory appeals will impose upon re- 
viewing courts; and 

7) The number of litigants affected by the particular type of order. 


19 Specification of the non-orders would also aid in clarification. Note 8 supra. 
8° Note 21 supra. 


§t so Stat. 197 (1937), 47 U.S.C.A. § 402(b) (Supp. 1939). “‘An appeal may be taken, in the 
manner hereinafter provided, from decisions of the Commission to the United States Court of 
Appeals for the District of Columbia in any of the following cases: 


(x) By an applicant for a construction permit for a radio station, or for a radio station license, 
or for modification of an existing radio station license, whose application is refused by the 
Commission. 

(2) By any person aggrieved or whose interests are adversely affected by any decision of the 
Commission granting or refusing any such application. 

(3) By any radio operator whose license has been suspended by the Commission.”’ 

Although no provision is here made for interlocutory appeals, this classification of appealable 


orders indicates the feasibility of detailed statutory classifications of the various possible types 
of administrative orders for purposes of determining reviewability. 
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The Congress could gather evidence as to each of these factors both from the 
administrative agencies themselves and from attorneys whose practice before 
these agencies have acquainted them with the problems here involved. The 
amending process should be used as frequently as experience warrants it. 

As has been shown, the indiscriminate operation of the final order rule, which 
results in a denial of appealability to orders which courts feel impelled by ele- 
mentary considerations of justice to review, has fostered a tendency to extend 
the extraordinary remedies to provide relief from certain interlocutory orders. 
Careful draftsmanship of appeal provisions to provide relief from interlocutory 
orders causing the greatest hardship would stop this tendency. Today, equity 
courts may rightly feel that Congress has given no consideration to the plight of 
one who claims injury under an interlocutory order and therefore they may feel 
justified in extending their protection to such persons. Should Congress, how- 
ever, after consideration of the above-mentioned factors, determine that in the 
public interest no appeal should be permitted in a particular type of case, it is 
reasonable to expect the courts to abide by such a decision. Some orders now 
reviewable in equity will be made appealable under the criteria previously sug- 
gested, others may be made specifically non-appealable. The disadvantages 
from the administrative standpoint would be in some degree compensated by 
the increased certainty that orders made non-reviewable by statute would ac- 
tually not be reviewed, and those reviewable would be reviewed only by the 
statutory method. 

A limited number of interlocutory appeals need not unduly hamper adminis- 
trative agencies, nor unduly burden the courts. Statutory penalties for frivo- 
lous appeals, to be imposed by the courts of review, might well serve as a deter- 
rent to those impelled primarily by a desire to hamstring the administrative 
agency. In this respect, determination of whether a petitioner has reasonable 
ground for appeal seems much more clearly a judicial task than, for example, 
determination of whether a particular type of damage constitutes irreparable 
injury, particularly in a field where, for the non-expert, facts are difficult to 
evaluate. Finally, specification of the stages at which review is allowed would 
tend to relieve both courts and administrative agencies from the burden of cases 
requiring interpretation of the final order rule. 





RECENT CASES 


Constitutional Law—Searches and Seizures—Record Inspection under Fair Labor 
Standards Act—{Federal].—The respondent, a corporation engaged in a national mer- 
chandising business, operates a branch in Kansas City, Missouri, the employees of 
which are engaged in interstate commerce within the terms of the Fair Labor Stand- 
ards Act of 1938." In the course of an investigation of the branch, the administrator 
issued a subpoena duces tecum ordering the respondent under Section 11(c)? of the act 
to produce its records which contained information as to wages and hours of employees 
at the branch. Upon the respondent’s refusal to comply with the subpoena on the 
ground that it constituted an unreasonable search and seizure in the absence of a show- 
ing of reasonable cause to suspect a violation of the act, the administrator applied to 
the district court for an enforcement order which was granted.‘ Upon appeal, held, 
that routine inspection of records, required by the act to be kept, does not constitute 
an unreasonable search and seizure. Order affirmed. Fleming v. Montgomery Ward & 
Co.s 

It seems clear that the intention of Congress was to give the administrator of the 
Fair Labor Standards Act the power to engage in routine inspections for purposes of 
enforcement.‘ If, however, his investigatory power should be limited to cases in which 
he can show reasonable cause to suspect violations, it would probably be necessary to 
base investigations almost entirely on employee complaints. This restriction would 
hamper enforcement in two respects. First, the Wage and Hour Division’s policy 
of conducting inspections on an industry-wide basis regardless of complaints would be 
frustrated; and the fact that only some employers would be affected by non-uniform 


52 Stat. 1060 (1938), 29 U.S.C.A. § 203 (Supp. 1939). 


“Every employer subject to any provisions of this chapter or of any order issued under 
this chapter shall make, keep, and preserve such records of the persons employed by him . . . . 
and shall make such reports therefrom to the Administrator as he shall prescribe by regula- 
tion or order ” 52 Stat. 1066 (1938), 29 U.S.C.A. § 211(c) (Supp. 1939). 

3 The records demanded by the petitioner were: (1) the records of a six-months period 
showing wages paid to, and time-clock cards of, employees in the mail order branch at Kansas 
City; (2) the records showing the number of hours scheduled for each department of the mail 
order branch for the same period; and (3) the records of the actual number of hours worked 
by each of the departments during such period. The petitioner’s application for an enforcement 
order omitted the last item, in reliance upon the statement of respondent that it did not have 
such a record. 

4 Andrews v. Montgomery Ward & Co., 30 F. Supp. 380 (Ill. 1940). 

5 114 F. (2d) 384 (C.C.A. 7th 1940), cert. den. 61 S.Ct. 71 (1940). 


® 52 Stat. 1066 (1938), 29 U.S.C.A. § 211(a) (Supp. 1939): ‘The Administrator... . may 
investigate and gather data regarding the wages, hours . . . . and may enter and inspect such 
places and such records . . . . and investigate such facts, conditions, practices or matters as he 
may deem necessary or appropriate to determine whether any person has violated any pro- 
vision of this chapter 


129 
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enforcement would lead to inequality in competitive conditions, in respect to wages 
and hours, among different employers. Second, while enforcement was being thus 
reduced to dependence on the initiative of employees in revealing probable violations 
of the act,” the employees would be discouraged from activity when they realized that 
their complaints, instead of being kept confidential under the division’s present policy, 
might have to be used at hearings to make a showing of probable cause. 

Despite Congressional intent and administrative expediency, the administrator’s 
power of inspection must obviously remain within the limits of the Fourth Amend- 
ment. On this point the cases interpreting the Fourth Amendment do not support the 
respondent’s contention.* In Halev. Henkel,9 a contempt proceeding for failure to pro- 
duce the company’s books under a subpoena duces tecum issued in the course of a 
grand jury investigation, the Supreme Court uttered a dictum which has been ac- 
cepted as stating the law. The Court said that although a corporation is entitled to the 
protection of the Fourth Amendment,'* the Federal Government has the same power 
over state corporations, in administration of its own laws, as if the corporation had a 
federal charter; hence an examination of the corporate books, if duly authorized 
by an act of Congress, does not constitute an unreasonable search and seizure." 

Furthermore, the fact that the administrator did not prescribe forms on which 
respondent’s records were to be kept does not make it possible to resist the subpoena 
on the ground that the records are private papers.” In Wilson v. United Statess 
which involved facts similar to those in the Hale case, Mr. Justice Hughes said: “The 
principle [of no immunity from search] applies not only to public documents in public 
offices, but also to records required by law to be kept in order that there may be 
suitable information of transactions which are the appropriate subjects of govern- 


7 See House Committee Report No. 2182, April 21, 1938, C.C.H. Lab. Law Serv. ¥ 4136.2 
(1938). It may be doubted whether employees have in fact been reluctant to complain to 
the Wage and Hour Division. 

* Implicit in the respondent’s objection is the fear of a reversion to a form of general war- 
rant. For more than a century and a half there has been no doubt that general warrants are 
forbidden. FTC v. Baltimore Grain Co., 284 Fed. 886 (D.C. Md. 1922). Note that in the 
cases cited in notes 9 and 13 infra, ‘‘probable cause” for suspecting a violation may have 
been present, although the necessity for it was not discussed. 


9 201 U.S. 43 (1906). 

*° Tbid., at 76. But see concurring opinions of Harlan, J., and McKenna, J. 

 Tbid., at 77. 

12 The protection given to private papers is illustrated by FTC v. American Tobacco Co., 
264 U.S. 298 (1924), where an attempt to subpoena all correspondence between the defendant 
and several other named companies for a one-year period failed on the grounds that this action 
was a “‘fishing expedition,” the purpose of which was an attempt to find evidence of a possible 
violation of the Sherman Anti-Trust Law. The decision may be limited to the proposition 
that the United States Government may demand only records and papers which are relevant 
to a lawful inquiry. 

In this respect see Code of Federal Regulations tit. 29, c. 5, § 516.2 (Oct. 1939, amended 
Feb. 1940): “‘No particular order or form is prescribed for these records, provided that the 
information required . . . . is easily obtainable for inspection purposes.”” The reason for this 
section is the policy of the Wage and Hour Division not to add to business expense by pre- 
scribing official forms. 


3 221 U.S. 361 (1911). 
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mental regulations and the enforcement of restrictions validly established. There the 
privilege, which exists as to private papers, cannot be maintained.’”** Thus the con- 
tentions of the executive branch of the government and the semi-independent ad- 
ministrative agencies have often been upheld by the courts when their power to in- 
spect records has been questioned.'s 

The fact that precedents involving the power of administrative agencies to examine 
records were cases concerning public utility regulation" is not significant. It was said 
in ICC v. Brimson*? that the power of Congress to regulate public carriers comes not 
from the fact that the carriers are public but from the federal plenary power over inter- 
state commerce."* Furthermore, no distinction between public and private business 
appears in the commerce clause. Thus, in NLRB v. Jones & Laughlin Steel Corp. it 
was pointed out that the basis of the Congressional power to regulate private business 
is the interstate character of business.?° 

Although only employees engaged in interstate commerce or in the production of 
goods for interstate commerce are, with some exceptions,” subject to the provisions of 
the act, the employer cannot resist the subpoena on the ground that the records of 
some possibly exempt employees would be included.** The determination of employees 
covered by the act is not a matter for the employer, but for the administrator and ulti- 
mately, of course, for the courts.*3 


“4 Thid., at 380. 


*s Bartlett, Frazier Co. v. Hyde, 56 F. (2d) 245 (D.C. Ill. 1932), aff’d 65 F. (2d) 350 (C.C.A. 
7th 1933), cert. den. 290 U.S. 654 (1933); NLRB v. New England Transportation Co., 14 F. 
Supp. 497 (Conn. 1936); NLRB v. Cudahy Packing Co., 34 F. Supp. 53 (Kan. 1940); Ryan v. 
Amazon Petroleum Corp., 7 F. (2d) 1 (C.C.A. sth 1934), rev’d on other grounds 293 U.S. 388 
(1935); Electric Bond & Share Co. v. SEC, 303 U.S. 419 (1938); ICC v. Goodrich Transit Co., 


224 U.S. 194 (1912); Brown v. United States, 276 U.S. 134 (1928); McMann v. SEC, 87 F. 
(2d) 377 (C.C.A. 2d 1937); United States v. First Nat’l Bank of Mobile, 295 Fed. 142 (D.C. 
Ala. 1924), aff’d 267 U.S. 576 (1925). 


*SICC v. Goodrich Transit Co., 224 U.S. 194 (1912); United States v. Clyde Steamship 
Co., 36 F. (2d) 691 (C.C.A. 2d 1929); Electric Bond & Share Co. v. SEC, 303 U.S. 419 (1938). 


7154 U.S. 447 (1894). 
8 Thid., at 474. 19 301 U.S. 1 (1937). 


*°In the instant case, the scope of this Congressional power is explained. The court, at 
p. 391, says: “‘But in the case of a private corporation which is subject to regulation by Congress 
only for the protection of interstate commerce, the potential scope of valid regulation is not as 
great as in the case of a public carrier engaged in interstate commerce; and the scope of inspec- 
tion of books and records will be correspondingly limited.” 


* See 52 Stat. 1063, 1067 (1938), 29 U.S.C.A. §§ 207(c), 213 (Supp. 1939), for a description 
of exempted employees. 

™ Cf. the rule of evidence that the witness cannot withhold the documents demanded upon 
his mere assertion that they are not relevant. 8 Wigmore, Evidence § 2200(5) (3d ed. 1940). 
Administrative agencies have been allowed to examine documents which contain information 
of a possibly intrastate nature on the plea that this information is necessary in order for Con- 
gress to legislate intelligently. FTC v. Nat’l Biscuit Co., 18 F. Supp. 667 (N.Y. 1937). 

*3 The administrator is given the power to define and delimit the exemption provisions of 


the act. 52 Stat. 1067 (1938), 29 U.S.C.A. § 213 (Supp. 1939). The difficulties of this task 
are fully realized. C.C.H. Lab. Law Serv. 94105.04, 4105.50-60 (1937-40). 
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Constitutional Law—Taxation—Validity of State Stock Transfer Tax on Seller in 
Interstate Sale—{New York].—The state of New York levied a stock transfer tax to 
be paid by the seller totalling three cents per share sold for twenty dollars or less and 
four cents per share sold for twenty dollars or more on “all sales, agreements to sell or 
memoranda of sale and all deliveries or transfers of shares.’”* The plaintiffs, New York 
brokers, negotiated by telephone, telegraph, and mail to sell stock to dealers in Phila- 
delphia and Washington, D.C., sent confirmations by mail, and finally completed the 
sales by mailing for collection to banks in these cities sight drafts with the stock 
certificates attached. Title to the certificates did not pass until payment was received. 
Upon appeal from dismissal of the plaintiff’s claim for refund of taxes paid upon these 
transactions, held, the imposition of the New York tax upon these stock transfers did 
not violate the commerce clause of the Federal Constitution. Judgment affirmed with 
three judges dissenting. O’Kane v. State.? 

The instant case raises the problem of how states can tax interstate sales without 
giving a competitive advantage to either out-of-state or local sellers. As long as the 
commerce clause was thought to exempt interstate sales from state taxation,} a state 
sales tax handicapped local sellers, for large purchasers could usually buy outside the 
state. Conversely, if the commerce clause is interpreted to give no protection against 
state taxation, both the state of the seller and the state of the buyer may tax the sale 
and thereby put the out-of-state seller at a disadvantage. Recent decisions of the 
Supreme Court seem to indicate that it is taking a middle course: interstate com- 
merce must pay its own way but may not be subject to multiple taxation.* From the 
point of view of competitive advantage, freedom of interstate commerce is achieved if 
the taxes give buyers no reason to choose between out-of-state and local sellers. Any 
tax which gives a preference to either class of sellers regulates interstate commerce and 
is invalid under the commerce clause. 

The constitutionality of a sales tax by the buyer state upon an interstate sale was 
upheld by the Supreme Court in McGoldrick v. Berwind-W hite Co.s It has been pointed 
out that to allow only seller states to tax interstate sales gives a competitive advantage 
to sellers from states without or with very low sales taxes, but that to allow only 
buyer states to tax interstate sales affects all sellers equally. The principal case pre- 
sents the question of the constitutionality of a tax on interstate sales imposed by the 
seller state. 


* N.Y. Cons. Laws (McKinney, 1937) c. 60, § 270; N.Y. Cons. Laws (McKinney, Supp. 
1940) C. 60, § 270-a. 


2 28 N.E. (2d) 905 (N.Y. Ct. of App. 1940). 


3 Robbins v. Shelby County Taxing Dist., 120 U.S. 489 (1887), was thought to establish 
the exemption of interstate sales. See Haig and Shoup, The Sales Tax in the American States 
82-84 (1934). 

4 McGoldrick v. Berwind-White Co., 309 U.S. 33 (1940); Adams Mfg. Co. v. Storen, 304 
U.S. 307 (1938); Western Livestock v. Bureau of Revenue, 303 U.S. 250 (1938). See The 
Multiple Burden Theory in Interstate Commerce Taxation, 40 Col. L. Rev. 653 (1940). 


5 309 U.S. 33 (1940), discussed by Powell, New Light on Gross Receipts Taxes, 53 Harv. L. 
Rev. 909 (1940). 
6 Lockhart, The Sales Tax in Interstate Commerce, 52 Harv. L. Rev. 617 (1939). A federal 


statute was proposed to permit taxation of interstate sales by the state of the buyer. See 
Lowndes, State Taxation of Interstate Sales, 7 Miss. L. J. 223 (1935). 
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The foregoing analysis of the effect of sales taxes by buyer and seller states seems to 
ignore certain practical differences between taxes on sellers and taxes on buyers. Sales 
taxes imposed by seller states put the sellers of the taxing state at a competitive dis- 
advantage and, therefore, are not likely to be either large or numerous. The absence 
of effective out-of-state competition with the New York Stock Exchange is probably 
the factor that makes the present tax expedient. In any case, a tax by the seller state 
would only seem to burden interstate commerce if it were passed on to the buyer, for 
only then would interstate commerce be subject to multiple taxation. If absorbed by 
the sellers, such taxes would affect interstate commerce no more than admittedly con- 
stitutional taxes on the net income,’ property,® and franchises® of sellers. The small 
amount of the present tax, less than one-sixth of one per cent, and the requirement in the 
statute that it be paid by the seller,"* may indicate that this tax will be absorbed by the 
sellers. Yet the Supreme Court has held invalid the nearest equivalent of a sales tax 
on sellers, a gross receipts tax, where income from without the taxing state was in- 
cluded, without considering whether the tax was passed on to the out-of-state buyers." 
And the uncertainties and difficulties involved in determining whether a tax is passed 
on to buyers make this factor a poor one upon which to rest the validity of the tax. 

The possibility that the tax may be absorbed by the sellers and therefore become in 
effect a tax on the business of selling securities seems, however, the only justification 
for the court’s argument that the tax in the principal case is a tax upon a “local 
activity” solely within the jurisdiction of the taxing state.** This theory is incon- 
sistent with the statute’s description of the tax as upon “sales or agreements to sell,” 
which in the principal case do not seem to be local activities. But the court argued that 
the tax was a “sales tax ... . on the seller’ and that, since no other state could levy 
a “sales tax . . . . on the seller,” although another state might levy a “‘sales tax.... 


on the buyer,” multiple taxation was impossible.*3 Under an extreme application of 
such a theory any aspect of interstate commerce (for example, carrying freight one 
mile) could be split off from the rest of the commerce, called a local activity, and taxed 


7 United States Glue Co. v. Oak Creek, 247 U.S. 321 (1918). 
* Rottschaefer, Constitutional Law §§ 166-67 (1939). 


» American Mfg. Co. v. St. Louis, 250 U.S. 459 (1919); Rottschaefer, Constitutional Law 
§§ 168-69 (1939). 

*®N.Y. Cons. Laws (McKinney, 1937) c. 60, § 270; N.Y. Cons. Laws (McKinney, Supp. 
1940) c. 60, § 270-8. 

™ Adams Mfg. Co. v. Storen, 304 U.S. 307 (1938); Crew Levick Co. v. Pennsylvania, 245 
U.S. 292 (1917); Philadelphia & Southern Steamship Co. v. Pennsylvania, 122 U.S. 326 (1887). 

™ The Supreme Court seems to have clung to the theory that interstate commerce itself 
may not be taxed at all and that only local activity within the taxing state may be taxed. Thus, 
in Henneford v. Silas Mason Co., 300 U.S. 577 (1937), the interstate sale was reached by a tax 
on the ‘“‘use”’ of articles sold after interstate commerce had come to an end. And in McGoldrick 
v. Berwind-White Co., 309 U.S. 33 (1940), the Court referred to local activity, saying: ‘“The 
rationale of the Adams Manufacturing case [304 U.S. 307 (1938)] does not call for condem- 
nation of the present tax. Here the tax is conditioned upon a local activity, delivery of goods 


within the state upon purchase for consumption.” For other examples of taxable local activi- 
ties see notes 9, 10, and 11 supra. 


"3 O’Kane v. State, 28 N.E. (2d) 905, 909 (N.Y. Ct. of App. 1940); cf. Graniteville Mfg. 
Co. v. Query, 283 U.S. 376 (1931). 
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by the state. If the choice of what aspects of transactions to tax were made by one 
taxing authority, that fact would be some guarantee of consistency and harmony; but 
where the choices are made by two or more taxing authorities, as is the situation in an 
interstate sale, not only is there no such guarantee but experience seems to indicate 
that the states would tax as many subjects as possible without considering previous 
taxation in other states. Perhaps the solution of the already too complicated taxable 
aspect problem lies in federal legislation." 


Corporations—Amendment of Charter—Power of Illinois Corporation to Issue Prior 
Preferred Stock—{Illinois].—An Illinois corporation, organized under the General 
Corporation Act of 1919," amended its articles of incorporation in 1928. Clause (e) of 
this amendment provided, “‘the corporation shall not at any time create any stock hav- 
ing rights or preferences superior to the . . . . preferred stock . . . . without the affirma- 
tive vote of at least two thirds of the preferred stock then outstanding.’’ Thereafter 
the corporation issued shares of eight per cent cumulative preferred stock with a par 
value of $50.00 a share, of which the plaintiff acquired 622 in 1930. In 1933, the Gen- 
eral Corporation Act was repealed by enactment of the Business Corporation Act; 
permitting authorization of prior issues of preferred stock by two-thirds vote of the 
outstanding preferred shares. In 1936, when approximately $20.00 in unpaid divi- 
dends had accrued on each share of the preferred stock, the articles of incorporation 
were amended by a vote exceeding two-thirds of the preferred shares outstanding to 
authorize the issuance of a new class of stock, having preference over the outstanding 
preferred shares in respect to dividends and distribution of the assets upon dissolution 
or liquidation. By this amendment the par value of the outstanding preferred shares 
was reduced from $50.00 to $10.00 but the dividend return, redemption price, rights 
upon dissolution or liquidation, and priority over the common remained unchanged. 
The holders of shares of preferred stock were given the option to exchange each of 
these together with accumulated arrearages for one and four-tenths prior preferred 
shares. The plaintiff’s stock was not voted on the proposed amendments, and an 


14 See Justice Black dissenting in Adams Mfg. Co. v. Storen, 304 U.S. 307, 316 (1938), and 
in Gwin, White & Prince, Inc. v. Henneford, 305 U.S. 434, 442 (1939); Justices Black, Frank- 
furter, ‘and Douglas dissenting in McCarroll v. Dixie Greyhound Lines, 309 U.S. 176,183 
(1940). For comments on this position see Lockhart, State Tax Barriers to Interstate Trade, 
53 Harv. L. Rev. 1253, 1259 (1940); Traynor, State Taxation and the Commerce Clause in the 
Supreme Court, 1938 Term, 28 Calif. L. Rev. 168, 177 (1940); Barnett, Mr. Justice Black and 
the Supreme Court, 8 Univ. Chi. L. Rev. 20 (1940). 


* Til. Rev. Stat. (1929) c. 32, §§ 1-157. ? Tl. Rev. Stat. (1939) c. 32, §§ 157.1-157.167. 

3 Ibid., §§ 157.52(n), 157.53(c), 157.54(h). 

4 The owner of each share of preferred stock was entitled to an annual dividend of $4.00. 
If he exchanged for prior preferred stock under the plan, he would receive one and four-tenths 
shares, entitled to a maximum dividend, if earned, of $3.00 a share; a minimum dividend, 
whether earned or not, of $1.00 a share. Thus, the maximum annual income on the one and 
four-tenths shares would be $4.20; the minimum, $1.40. The shareholder would have given up 
accrued dividends of approximately $20.00 a share for the possible annual dividend increase 
of $.20, a net increase in income of one per cent of the book value of the accrual surrendered. If 
he wished to retain his preferred shares, he would not receive annual dividends or payment on 
arrearages until dividends on prior preferred stock were paid or provided for, a possible 
maximum of $60,000.00. 
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action was brought in the Superior Court of Cook County, Illinois, seeking to have 
them declared null and void, to enjoin the corporation from paying dividends on prior 
preferred stock, and for an accounting. From a decree dismissing the complaint for 
want of equity, upon appeal prosecuted directly to the Supreme Court of Illinois,’ held, 
that ‘the election to exchange was not compulsory” and that the “appellant did not 
have any vested rights that were impaired by the [1936 charter] amendments.’”’ De- 
cree affirmed. Kreicker v. Naylor Pipe Co.‘ 

Several sections of the General Corporation Act of 1919 form the background for 
the discussion of the instant case. Section 6(4) of that act listed among the powers of 
corporations created under it the power to divide capital stock “into such classes, 
with such preferences, rights, values and interests’? as might be provided in the 
articles of incorporation or in any amendment to them.’? Under Section 59 amend- 
ments to the charter were authorized “‘. . . . changing the . . . . number, par value or 
character, class or preference, of the shares of the capital stock, .. . . or to provide 
the right to issue preferred stock in series, ....or.... increasing or decreasing the 


capital stock.””® Section 62 required for such amendments the affirmative vote of two- 4 6~ 


thirds in amount of all the stock outstanding and entitled to vote.® No section of the 
act provided for class voting. Section 61 prohibited ‘change in the character or class, 
or increase or decrease in the amount of authorized capital stock entitled to any 
preference over any other stock . .. . contrary to the charter provisions creating such 
preferred stock.”*° 

Section 61 was for the first time construed in the instant case. Two possible inter- 
pretations of that section have been suggested. First, the clause was inserted in the 
act only to assure that a corporation must comply with any provision of the articles 
of incorporation establishing voting requirements for the adoption of this type of 
amendment more stringent than those fixed by the act. The phrase “. . . . contrary 
to....” is construed under this view as “without compliance with.” As a result, 
if no such requirements were set forth in the articles, then the proposed amendment 
affecting preferred stockholders might be adopted by the procedure set forth in Section 
62. The second interpretation is that Section 61 was included to assure that rights of 
preferred stockholders could be altered only pursuant to terms set forth in the articles 
and that in the absence of any provisions in the articles no alteration was possible 
without the unanimous approval of the outstanding shares. Under this view the 
phrase “‘.... contrary to... .” is construed as “unless provided for in, and, if pro- 
vided for, in accordance with.” The second interpretation is reinforced by the absence 
of provisions for class voting in the statute and the consequent inadequate protection 
of the rights of preferred stockholders. Thus the distinction between the two views | 
rests on the interpretation of the phrase “. . . . contrary to... .” so that in the ab- 
sence of any provisions in the charter, changes in the rights of preferred stockholders 
might be accomplished in one case by a two-thirds vote of all stockholders and in the 
other only by unanimous vote. The latter result was reached by the Attorney Gen- 
eral in 1932 in an opinion which advised that the section forbade adoption by less than 
unanimous vote of an amendment authorizing the issuance of prior preferred stock 

5 The constitutionality of § 52 of the Business Corporation Act of 1933 was raised in the 
pleadings, Ill. Rev. Stat. (1939) c. 110, § 199(1) authorized direct appeal in such a case. 

6 374 Ill. 364, 29 N.E. (2d) 502 (1940). 

7 Til. Rev. Stat. (1929) c. 32, § 6(4). 9 Thid., § 62. 

* Ibid., § so. teIbid., § 61. Italics added. 
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when no provisions for such an amendment were contained in the articles of incor- 
poration." In the present decision, the court has approved this second construction 
of Section 61. After indicating that Sections 6(4) and 59 of the statute specifically 
gave the corporation the power to amend its charter as it did in 1936, the court next 
considered the limitations upon this power imposed by Section 61 and stated, “That 
section is directed at the power of amendment where stock carrying a preference is 
involved, and restricts the power of amendment to the charter provisions.”** The clear 
\inference from this language, repeated several times in the opinion, is that in the 
absence of any provision in the charter and apart from the Act of 1933 an amendment 
such as that of 1936 would have necessitated the unanimous approval of the stock- 
holders. 

Section 61 was held to present no difficulties in the principal case because of the 
charter provisions inserted in 1928 authorizing further amendment by vote of two- 
thirds of the preferred shares. It was contended, however, that the 1936 amendment 
was not merely an authorization of an issue of prior preferred shares and an offer of ex- 
change; that, in effect, it was a plan to force conversion of the old preferred shares into 
shares of the new class with resulting abolition of the dividend accumulations. The 
court apparently assumes that this result could not have been accomplished directly" 
under the 1919 act. It assumes, furthermore, that a plan superficially “voluntary” 
might so seriously prejudice the preferred shareholder who does not make the ex- 
change as to justify a finding that the plan is, in effect, compulsory." The court held, 
however, that the plan was truly a voluntary one,"s noting that no important changes 
were made in the incidents of the old preferred stocky With respect to the dividend 
priority given to the new shares over the old preferred shares, the court noted the 


-> Til. Att’y Gen. Rep. & Ops., No. 3969 (1932). 
*2 374 Ill. 364, 373, 29 N.E. (2d) 502, 507 (1940). Italics added. 


*3 This is the view adopted by most courts in the absence of specific statutory provisions 
permitting the direct abrogation of arrearages. Harbine v. Dayton Malleable Iron Co., 
61 Ohio App. 1, 22 N.E. (2d) 281 (1939); Consolidated Film Industries, Inc. v. Johnson, 197 
Atl. 489 (Del. Ch. 1937); Keller v. Wilson & Co., 190 Atl. 115 (Del. Ch. 1936); Morris v. 
American Public Utilities Co., 14 Del. Ch. 136, 122 Atl. 696 (1923); Einstein v. Raritan Woolen 
Mills, 74 N.J. Eq. 624, 70 Atl. 295 (1908); Roberts v. Roberts-Wicks Co., 184 N.Y. 257, 77 
N.E. 13 (1906); cf. Romer v. Porcelain Products Inc., 2 A. (2d) 75 (Del. Ch. 1938). Contra: 
McQuillan v. Nat’] Cash Register Co., 27 F. Supp. 639 (Md. 1939). But see N.J. Rev. Stat. 
(1937) tit. 14, c. rz, § 1(n). 

14 See Yoakam v. Providence Biltmore Hotel Corp., 34 F. (2d) 533, 537 (D.C. R.I. 1929); 
Becht, The Power to Remove Accrued Dividends by Charter Amendment, 40 Col. L. Rev. 
633 (1940). 

Ss Plans found voluntary have been permitted in the following cases: Shanik v. White 
Sewing Machine Corp., Prentice-Hall Corp. Serv. § 20,986 (Del. Ch. 1940); Johnson v. Brad- 
ley Knitting Co., 228 Wis. 566, 280 N.W. 688 (1938); Johnson v. Lamprecht, 133 Ohio St. 
567, 15 N.E. (2d) 127 (1938); In re Duer, 270 N.Y. 343, 1 N.E. (2d) 457 (1936); Ainsworth v. 
Southwestern Drug Co., 95 F. (2d) 172 (C.C.A. sth 1938); Thomas v. Laconia Car Co., 251 
Mass. 529, 146 N.E. 775 (1925); cf. In re Kinney, 279 N.Y. 423, 18 N.E. (2d) 645 (1939); 
Patterson v. Durham Hosiery Mills, 214 N.C. 806, 200 S.E. 906 (1939); Wilcox v. Trenton 
Potteries Co., 64 N.J. Eq. 173, 53 Atl. 474 (1902); see Blumenthal v. DiGiorgio Fruit Corp., 
30 Cal. App. (2d) 11, 85 P. (2d) 580 (1938); Yoakam v. Providence Biltmore Hotel Corp., 
34 F. (2d) 533 (D.C. R.I. 1929); Morris v. American Public Utilities Co., 14 Del. Ch. 136, 
122 Atl. 696 (1923). 
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absence of any evidence that earnings were likely to be insufficient to cover dividend 
requirements on both classes. The opinion did not indicate the extent of “proof” as 
to the likelihood of future earnings which might be held to establish coercion, forcing 
the preferred shareholders to make the exchange. At least until the standard is clari- 
fied, it will be difficult in many cases for counsel to advise as to the legality of proposed 
“voluntary” plans. 

Had the plan been held to involve a compulsory elimination of accumulated divi- 
dends, two additional questions might have been considered: Is such action author- 
ized by the Business Corporation Act of 1933 and, if so, may a corporation organized 
under the 1919 act exercise the power granted by the new act. Section 52 of the act of 
1933 permits a corporation by amendment of its articles of incorporation “to ex- 
change, classify, reclassify, or cancel all or any part of its shares, . . . . [and] to change 
the designation .... preferences, qualifications, limitations, restrictions, and the 
special or relative rights in respect of all or any part of its shares, . . . .”** Such amend- 
ments must be approved by the affirmative vote of at least two-thirds of the shares of 
preferred stock outstanding,"’ voting as a class."* This language may be construed as 
falling short of authorizing a compulsory plan abrogating arrearages on preferred 
stock. This was the position taken by the Supreme Court of Delaware in Consolidated 
Film Industries, Inc. v. Johnson,® construing a similar provision in the Delaware 
Corporation Act.?° The Illinois court, however, might conceivably take a position 
contrary to that of the Delaware court and construe the phrase “... . special or 
relative rights ....” as including dividend arrearages and thus as permitting com- 
pulsory plans. But even if this view is taken there remains the argument based on 
Section 163 of the 1933 act which provides “the repeal of a law by this Act shall not 
affect any right accrued or established . . . . prior to the repeal thereof.’’* This lan- 
guage might be construed as including rights of outstanding preferred stock, gen- 
erally, or perhaps only dividends accrued prior to passage of the 1933 act. It is very 
doubtful, however, whether this section was intended to apply to any such rights. 

It is only if both Sections 52 and 163 of the 1933 act are construed as authorizing 
the abolition of dividend accruals that there will arise the question of the constitu- 
tionality under the “impairment of contracts” clause* of the grant of such broad 
powers to corporations organized under the 1919 act. This question may take the form 
of a construction of Section 142 of the 1919 act, by which the legislature reserved the 
power to “amend, repeal, or modify the Act at pleasure.’ Some courts have dis- 
tinguished the contract between the corporation and the state from the contract be- 
tween the stockholder and the corporation and that between the stockholders inter 
sese,4 holding that rights accrued under the latter two might not be impaired by 


Til. Rev. Stat. (1939) c. 32, § 157.52(f), (g). 8 Thid., § 157.54(c), (d). 

7 Tbid., § 157.53(c). *9 197 Atl. 489 (Del. Ch. 1937). 

2° The statute authorized amendments of certificates of incorporation “by increasing or 
decreasing its authorized capital stock or reclassifying the same, by changing the number, par 
value, designations, preferences, or relative, participating, optional or other special rights of 
the shares, or the qualifications, limitations, or restrictions of such rights.’ Del. Rev. Code 
(1935) § 2058. 


** Til. Rev. Stat. (1939) c. 32, § 157.163. 

2 Til. Const. art. 2, § 2. Cf. also U.S. Const. art. 1, § 10. 

23 Til. Rev. Stat. (1929) c. 32, § 146. 

*4 Cook, Corporations § 492 (8th ed. 1923); 7 Fletcher, Cyc. Corp. § 3657 (perm. ed. 1932): 
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exercise of the reserved power to amend the general statute.*5 In the instant case, the 
court indicated its acceptance of this approach but the finding that the plan was 
voluntary made it unnecessary to consider the problem. 


Criminal Law—Criminal Conspiracy—‘‘ Wharton’s Rule” as Exception from Charge 
of Criminal Conspiracy—Illinois]—Indictments were returned against two de- 
fendants for conspiring to gamble for money with cards. Gambling with cards was 
prohibited by an Illinois statute.t Upon writ of error by the state? from a judgment 
quashing the indictment, held, conspiracy will not lie for agreement to commit an 
offense which by its nature involves a plurality of agents. Judgment affirmed. People 
v. Purcell.s 

The holding in the instant case is the first application in Illinois of Wharton’s rule‘ 
that necessary parties cannot be indicted for conspiracy to commit a crime which by 
its nature requires a concert of agents.’ Whether the crime planned was or was not 
consummated, the effect of the rule is the same. The general acceptance of Wharton’s 
tule as a qualification to the conspiracy charge suggests that an explanation for it 
may be found in an examination into the purposes underlying the crime of conspiracy. 


2 See Buckley v. Cuban Sugar Co., Prentice-Hall Corp. Serv. § 20,997 (N.J. Eq. 1940); 
Marshall County Bank v. Wheeling Dollar Savings & Trust Co., 119 W. Va. 383, 193 S.E. 
915 (1937); Avondale Land Co. v. Shook, 170 Ala. 379, 54 So. 268 (1911); Pronick v. Spirits 
Distributing Co., 58 N.J. Eq. 97, 42 Atl. 586 (1899); In re Election of Directors of Newark 
Library Ass’n, 64 N.J.L. 217, 43 Atl. 435 (1899); cf. Crotty v. Peoria Law Library Ass’n, 
219 Ill. 516, 76 N.E. 707 (1906). A larger number of courts do not draw this line so arbitrarily, 
but grant greater discretion to the legislature in exercising the reserved power, although some 
limitations are fixed in every jurisdiction. Looker v. Maynard, 179 U.S. 46 (1900); Davis v. 
Louisville Gas & Electric Co., 16 Del. Ch. 157, 142 Atl. 654 (1928); Lord v. Equitable Life 
Assurance Society, 194 N.Y. 212, 87 N.E. 443 (1909). Language in this group of opinions 
indicates that the basis of the decisions is the application of notions of due process—evaluation 
of the proposed change by comparing the interests of the public and the state with the inter- 
ests of the complainant in the particular case. Hinckley v. Schwarzschild & Sulzberger Co., 
107 App. Div. 470, 95 N.Y. Supp. 357 (1905); 4 Univ. Chi. L. Rev. 139 (1936). See, in 
general, Berle and Means, The Modern Corporation and Private Property 148-51 (1932); 
Dodd, Dissenting Stockholders and Amendments to Corporate Charters, 75 U. of Pa. L. Rev, 
585 (1927); Curran, Minority Stockholders and the Amendment of Corporate Charters, 32 
Mich. L. Rev. 743 (1934); Stern, The Limitations of the Power of a State under a Reserved 
Right to Amend or Repeal Charters of Incorporation, 53 Am. L. Reg. (44 n.s.) 1, 73, 85 (1905); 
34 Mich. L. Rev. 859 (1936). 

* Til. Rev. Stat. (1939) c. 38, § 324. 

2 This is permitted by Ill. Rev. Stat. (1939) c. 38, § 747. 

3 304 Ill. App. 215, 26 N.E. (2d) 153 (1940). 


42 Wharton, Criminal Law § 1604 (12th ed. 1932). The rule is applicable to such crimes 
as adultery, incest, dueling, rebating, bribery, selling liquor and Mann Act violations. 

5 When, however, more persons participate than are necessary for the substantive offense, 
the conspiracy count should be available. State v. Clemenson, 123 Iowa 524, 99 N.W. 139 
(1904); State v. Martin, 199 Iowa 643, 200 N.W. 213 (1924). But see People v. Wettengel, 98 
Colo. 193, 58 P. (2d) 279 (1935). 

6 Shannon v. Commonwealth, 14 Pa. 226 (1850); Miles v. State, 58 Ala. 390 (1877); United 
States v. Dietrich, 126 Fed. 664 (C.C. Neb. 1904); State v. Law, 189 Iowa g10, 179 N.W. 145 
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Although the precise nature of criminal conspiracy is indefinite, it is usually said 
that it consists of a combination of two or more people to do either an unlawful act ora 
lawful act by unlawful means.’ Because of the availability of the charge in many 
different types of situations, the liberal venue requirements,* and the possibility of a 
severe penalty, there are instances in which the prosecutor finds this count attractive.® 
For these reasons there exists a danger of oppression against which safeguards may be 
necessary. 

If the purpose behind criminal conspiracy is to provide a more effective control of 
crimes the social effects of which are aggravated by concert, there is no reason to add its 
sanction where no greater harm results from the conspiracy than from commission of 
the basic crime. But the purpose may also be to secure punishment of attempts at the 
earliest time possible, i.e., when an active intention to commit an overt act is first 
seriously communicated. Under this latter rationale there would seem to be no reason 
to exempt certain attempts merely because the crime attempted requires combination 
with another person. 

Historically, there is support for the view that conspiracy was intended to punish 
attempts.'® Conspiracy antedated Lord Mansfield’s development of the law of at- 
tempts," and the conspiracy category may have been applied to acts which later were 
called criminal attempts. Perhaps the frequency with which conspiracy counts appear 
today is explained by the desire of the prosecution to use this simple method of dealing 
with attempts. The tendency, moreover, to treat attempts as conspiracies is increased 
by the involved state of the law of attempts.*? Although the category of conspiracy 
is not as inclusive as that of attempts, in a large number of all crimes, not including 
those of passion, the prosecutor may choose the conspiracy charge because the inci- 
dent of concerted action is present.'3 

Nevertheless an important distinction between attempts and conspiracies may be 


(1920); United States v. Hagan, 27 F. Supp. 814 (Ky. 1939); State v. Martin, 199 Iowa 643, 
200 N.W. 213 (1924); see State v. Clemenson, 123 Iowa 524, 99 N.W. 139 (1904); State v. 
Reiners, 80 N.J.L. 196, 76 Atl. 330 (1910); State ex rel. Durner v. Huegin, 110 Wis. 189, 85 
N.W. 1046 (1901); Chadwick v. United States, 141 Fed. 225 (C.C.A. 6th 1905); 11 A.L.R. 
194 (1920). 

72 Bishop, Criminal Law § 175 (9th ed. 1923); Ritchie, The Crime of Conspiracy, 16 Can. 
Bar Rev. 202 (1938); Sayre, Criminal Conspiracy, 35 Harv. L. Rev. 393 (1922), especially 
criticism of this definition at 405; Holdsworth, Conspiracy and Abuse of Legal Process, 37 
L. Q. Rev. 462 (1921); Digby, The Law of Criminal Conspiracy in England and Ireland, 6 
L. Q. Rev. 129 (1890). 

§ “Although technically the place where the conspiracy is entered into is the place of venue 
-.+. Venue may be laid as to any or all of the conspirators, in the county in which an act 
was done by any of [the conspirators].”” 2 Wharton, Criminal Law § 1666 (12th ed. 1932). 

9U.S. Att’y Gen. Ann. Rep. 5 (1925). 

*° Holdsworth, op. cit. supra note 7, at 466-67; Arnold, Criminal Attempts—The Rise 
and Fall of an Abstraction, 40 Yale L. J. 53, 63 (1931); Sayre, Criminal Attempts, 41 Harv. L. 
Rev. 821, 837 (1928). 

*t The law of conspiracy was developed as part of the criminal equity administered by the 
Star Chamber. It was adopted by the common law courts after the Restoration. 

™ Arnold, op. cit. supra note 10; Sayre, op. cit. supra note 10. 


"3 In a highly organized society the “‘lone wolf” offender has as little chance of success as the 
single enterpriser engaged in legitimate activity. 
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indicated by the effect of merger rules. Because the result would be double punish- 
ment, it appears well settled that an attempt cannot be punished when the attempted 
crime is consummated.4 Acts in themselves criminal, such as assaults, do not, how- 
ever, merge when they are incidental to another crime.'s In some of the older cases 
conspiracy was allowed to be merged in the completed crime," but no recent case al- 
lowing such a result has been found.‘’ This refusal to allow merger is consistent with 
the modern view that conspiracy prosecutions are intended to control organized crime 
rather than to punish attempts. 

The rule of Wharton is supported by this rationale of criminal conspiracy. The 
purpose of punishing conspiracy would not be served by substituting the stringent 
sanctions against conspiracy for those of the basic crime planned, unless the participa- 
tion of additional persons resulted in aggravated social consequences."® 

Under Wharton’s rule, the prosecution should not be unduly handicapped.'» The 
statement of the rule in the present case that conspiracy will not lie where a concert of 
agents is necessary for a crime, is, however, broader than the facts presented required. 
Apparently the court overlooked the fact that defendants were both necessary to the 
basic offense; the rule stated would include the situation where the number of per- 
sons involved was greater than necessary for the basic crime.?° 

The dangers of ignoring this limitation are demonstrated in People v. Wettengel,* 
where two persons were charged with conspiring to bribe the state’s attorney who was 
also charged. In a divided opinion the upper court held that the indictment for crimi- 
nal conspiracy was properly quashed as being within Wharton’s rule since bribery is a 
crime which requires concerted action of a giver and a taker.*7 The Wettengel case 
might be explained by the rationale that the sole recipient of a bribe could not be in- 
dicted for conspiracy merely because there was a combination of persons giving the 


*4 Graham v. People, 181 Ill. 477, 55 N.E. 179 (1899); Broadhead v. People, 24 Ala. App. 
576, 139 So. 115 (1932); Brazier v. State, 25 Ala. App. 422, 147 So. 688 (1933); People v. Cosad, 
253 App. Div. 104, 1 N.Y.S. (2d) 132 (1937); see Sneed v. United States, 298 Fed. 911, 912 
(C.C.A. sth 1924); West v. Commonwealth, 156 Va. 975, 157 S.E. 538 (1931); but see People v. 
Crane, 302 Ill. 217, 134 N.E. 99 (1922). 

*s Commonwealth v. Roby, 12 Pick. (Mass.) 496 (1832). 


*6 Commonwealth v. Kingsbury, 5 Mass. 106 (1809); People v. Thorn, 21 Misc. 130, 47 
N.Y. Supp. 46 (Gen. Sess. 1897). 

*7 Commonwealth v. Stuart, 207 Mass. 563, 93 N.E. 825 (1911); People v. Robertson, 284 
Ill. 620, 623, 120 N.E. 539 (1918); Graff v. People, 208 Ill. 312, 70 N.E. 299 (1904); People v. 
Moshiek, 346 Ill. 154, 178 N.E. 337 (1931); Regina v. Button, 11 Q.B. 929 (1848); 2 Univ. 
Chi. L. Rev. 485 (1934); 17 Corn. L. Q. 136 (1931). 

18 “Tn other words, when the law says ‘a combination between two persons to effect a par- 
ticular end shall be called . . . . by a certain name’ it is not lawful for the prosecution to call it 
by some other name.’’ 2 Wharton, Criminal Law § 1604 (12th ed. 1932). 

19 Note 9 supra. 

2° See Wharton’s distinction between concursus necessarius and concursus facultativus. 
2 Wharton, Criminal Law § 1604 (12th ed. 1932); cf. State v. Reiners, 80 N.J.L. 196, 76 Atl. 
330 (1910). 

2 98 Colo. 193, 58 P. (2d) 279 (1935); cf. United States v. Sager, 49 F. (2d) 725 (C.C.A. 2d 
1931). 

2 49 F. (2d) 725 (C.C.A. 2d 1931). 
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bribe.*3 Assuming this explanation, it is suggested that when two persons agree to 
execute one side of a transaction with a third person, the two who combine may be 
indicted for conspiracy, provided that the single member involved in the other half of 
the transaction is not also indicted.*4 Unless the rule of the Wettengel case does allow 
such an indictment, the law of conspiracy, which has been recognized as a useful social 
control, will be unavailable in large classes of cases. 


Divorce—Procedure—Injunction to Restrain Domiciliary from Prosecuting a 
Foreign Divorce Proceeding—[New York].—A wife brought an action in New York, 
the matrimonial domicil of the parties, to restrain her husband from further prosecut- 
ing divorce proceedings which he had instituted in Florida. The wife had not been 
personally served in Florida nor had the husband, a property owner in New York, 
acquired a bona fide domicil in Florida. Upon appeal from an order granting an in- 
junction, held, that there were no grounds for equitable intervention as the Florida 
court was without jurisdiction to enter a valid divorce decree, and as no substantial 
rights of the wife were prejudiced. Order reversed and complaint dismissed. Goldstein 
v. Goldstein.* 

In cases similar to the instant case the lower courts of New York, and the courts of 
New Jersey,? Rhode Island,‘ and Maine’ have in the past granted injunctions. Equi- 
table relief has been predicated on various grounds: evasion of the divorce laws of the 
marital domicil;* burden and expense of defending an out-of-state divorce action;? 
and inconvenience of collaterally attacking a foreign decree not entitled to full faith 
and credit.* In addition, the injunction may serve to enhance the possibility of recon- 


*3 United States v. Dietrich, 126 Fed. 664 (C.C. Neb. 1904). 

+4 Cf. Rex v. Meyrich and Ribuffi, 21 Cr. App. R. 94 (1929). 

* 283 N.Y. 146, 27 N.E. (2d) 969 (1940). 

* Forrest v. Forrest, 2 Edm. Sel. Cas. (N.Y.) 180 (1850); Gwathmey v. Gwathmey, 116 
Misc. 85, 190 N.Y. Supp. 199 (S. Ct. 1921), aff’d 201 App. Div. 843, 193 N.Y. Supp. 935 (1922); 
Greenberg v. Greenberg, 218 App. Div. 104, 218 N.Y. Supp. 767 (1926); Johnson v. Johnson, 
146 Misc. 93, 261 N.Y. Supp. 523 (S. Ct. 1933); Richman v. Richman, 148 Misc. 387, 266 
N.Y. Supp. 513 (S. Ct. 1933); Dublin v. Dublin, 150 Misc. 694, 270 N.Y. Supp. 23 (S. Ct. 
1934); Jeffe v. Jeffe, 4 N.Y.S. (2d) 628 (S. Ct. 1938). But see DeRaay v. DeRaay, 265 App. 
Div. 544, 8 N.Y. S. (2d) 361 (1938), where the propriety of granting an injunction was doubted. 

3 Kempson v. Kempson, 58 N.J. Eq. 94, 43 Atl. 97 (1899); Knapp v. Knapp, 12 N.J. Misc. 
590, 173 Atl. 343 (1934); Gross v. Gross, 13 N.J. Misc. 499, 180 Atl. 204 (1935). 

4 Borda v. Borda, 44 R.I. 337, 117 Atl. 362 (1922). 

5 Usen v. Usen, 13 A. (2d) 738 (Me. S. Ct. 1940). 

* Greenberg v. Greenberg, 218 App. Div. 104, 218 N.Y. Supp. 767 (1926). 


7 Gwathmey v. Gwathmey, 116 Misc. 85, 190 N.Y. Supp. 199 (S. Ct. 1921), aff’d 201 App. 
Div. 843, 193 N.Y. Supp. 935 (1922); Kempson v. Kempson, 58 N.J. Eq. 94, 43 Atl. 97 (1899); 
Usen v. Usen, 13 A. (2d) 738 (Me. S. Ct. 1940). 

§ Gwathmey v. Gwathmey, 116 Misc. 85, 190 N.Y. Supp. 199 (S. Ct. 1921), aff’d 201 App. 
Div. 843, 193 N.Y. Supp. 935 (1922); Kempson v. Kempson, 58 N.J. Eq. 94, 43 Atl. 97 (1899); 
see Pound, The Progress of the Law, 1918-1919, 33 Harv. L. Rev. 420, 426 (1920). 
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ciliation® by preventing a spouse from obtaining a foreign decree which may create in 
the “divorced” spouse an attitude of having completely severed relations. By dis- 
couraging the divorce, the injunction also acts to prevent defeating the expectations 
of an innocent third party who marries one of the spouses'* or purchases what appears 
to be dower-free property on the strength of the foreign decree. Implicit in the fore- 
going considerations is the effect of the injunction in aiding to produce a uniformity of 
marital status throughout the states and in preventing “limping marriages.’™ 

An injunction, however, may not be necessary to protect the wife’s rights, for, 
assuming the husband’s return to New York,” her legal remedies are formally ade- 
quate*s even though a foreign divorce decree was obtained by the husband. That 
decree is not entitled to,4 and is not given, full faith and credit in New York,s and 
the wife can dispel any doubts as to her status by a declaratory judgment action." 
The wife’s right to a decree for separation and support would be unimpaired,’ and her 
right to administer and to share in the husband’s estate would exist even if the hus- 
band “remarried.”** There is, however, a possibility that if the husband has property 
outside of New York and Florida, the wife will have difficulty in establishing her right 
to ancillary administration. Moreover, the wife may encounter practical difficulties 


* But see Jacobs, The Utility of Injunctions and Declaratory Judgments in Migratory Di- 
vorce, 2 Law & Contemp. Prob. 370, 390 (1935). 

© A person who has married on the strength of the foreign decree may to his surprise find 
himself considered an adulterer in the eyes of the law. See Hoffman v. Hoffman, 46 N.Y. 30 
(1871); Baumann v. Baumann, 250 N.Y. 382, 165 N.E. 819 (1929). He may be deprived of 
statutory dower and his inheritance rights or his right to administer the estate of the deceased 
spouse. Andrews v. Andrews, 188 U.S. 14 (1903). 

t By deterring the defendant spouse from obtaining an out-of-state divorce, the issuance 
of an injunction would help prevent a situation where a man may be considered married to a 
woman in one state and divorced from the same woman in another state. 


«2 Tf the husband had instituted the foreign divorce proceedings intending never to return to 
New York, the issuance of an injunction would have been an idle gesture, because the husband 
would be immune from contempt proceedings as long as he remained outside of New York. 
See May v. May, 233 App. Div. 519, 253 N.Y. Supp. 606 (1931), where the court refused to 
grant an injunction restraining the defendant spouse from prosecuting a foreign divorce action, 
as the defendant could not be personally served within the jurisdiction. 

3 The wife’s legal remedies can be employed after the husband has obtained his foreign 
divorce. If the wife appears in the foreign court to attack its jurisdiction, she runs the risk of an 
adverse ruling which would give the foreign court power to render a divorce decree that would 
be entitled to full faith and credit in New York. Davis v. Davis, 305 U.S. 32 (1938), noted in 
6 Univ. Chi. L. Rev. 290 (1939); Tiedemann v. Tiedemann, 172 App. Div. 819, 158 N.Y. Supp. 
851 (1916), aff'd 225 N.Y. 709, 122 N.E. 892 (1919); Tatum v. Maloney, 226 App. Div. 62, 
234 N.Y. Supp. 614 (1929). 

%4 Haddock v. Haddock, 201 U.S. 562 (1906). 

*s Dean v. Dean, 241 N.Y. 240, 149 N.E. 844 (1925); Ball v. Cross, 231 N.Y. 320, 132 N.E. 
106 (1921); McCall v. McCall, 223 App. Div. 124, 228 N.Y. Supp. 347 (1928). 


*6 Lowe v. Lowe, 265 N.Y. 197, 192 N.E. 291 (1934); Baumann v. Baumann, 250 N.Y. 382, 
165 N.E. 819 (1929). 

7 Even if the husband had “remarried,” the first wife’s right to support would be given 
prior consideration. See Krause v. Krause, 282 N.Y. 355, 26 N.E. (2d) 290 (1940). 

*8 Andrews v. Andrews, 180 U.S. 14 (1903). 
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in obtaining support if the husband remarries, since the second wife would be in a 
better position to get at the husband’s assets. 

Apart from the formal adequacy of the wife’s legal remedies, the injunction may 
nevertheless be necessary to protect the interest of the state in the marriage relation- 
ship.'® Although New York courts would not give full faith and credit to the Florida 
decree, the validity of the decree in New York may never be litigated, for a wife who 
asks for an injunction may not be willing to bring a declaratory judgment action. In 
that case, the foreign decree would in effect dissolve the marriage. By deterring the 
husband from procuring the out-of-state divorce, the injunction serves to prevent the 
state’s interest from so being circumvented.** This consideration should be of para- 
mount importance in New York where the underlying domestic relations policy has 
been a strict enforcement of marital status, as evidenced by strict divorce laws and 
refusal to give full faith and credit to “Reno” divorces. Denial of an injunction in the 
present case stands in marked contrast to this policy. 


Federal Jurisdiction—Erie Railroad Co. v. Tompkins—‘‘Federal Field” Doctrine— 
[Federal].—In a suit by an employee against an interstate railroad for back pay, the 
Supreme Court of Mississippi held that the cause of action was based upon the collec- 
tive agreement between the Brotherhood of Railroad Trainmen and the railroad, 
rather than upon the oral contract of employment between the plaintiff employee and 
the defendant; and that therefore the six-year state statute of limitations was ap- 
plicable.t Following the remand of the case for trial, plaintiff amended his pleadings 
so that an amount of more than $3000 was involved, whereupon defendant secured a 
removal to a federal court. The federal district court, holding itself bound under 
Erie R. Co. v. Tompkins? by the state court decision as to the foundation of the cause 
of action, rendered judgment for the plaintiff.s Upon appeal to the circuit court of 
appeals, held, the Congressional statute regulating some aspects of interstate railroad 
labor relations should be considered as making the entire matter a “federal field.” 
Consequently even though there was no federal statute applicable to the particular 
situation, the federal court was not bound to follow the state court decision, but was 
free to make an independent determination. The cause of action was based upon the 
oral contract, and the three-year state statute of limitations should have been applied. 
Reversed and remanded.‘ Illinois Central R. Co. v. Moores 


91 Beale, Conflict of Laws 502-3 (1935). 


2° However, in Baumann v. Baumann, 250 N.Y. 382, 165 N.E. 819 (1929), and Lowe v. 
Lowe, 265 N.Y. 197, 192 N.E. 291 (1934), the courts have shown an unwillingness to use the 
injunction to prevent adultery, or to stop an adulteress from acting as if she were the wife of a 
husband who had obtained a foreign divorce. 

* Moore v. Illinois Central R. Co., 180 Miss. 276, 176 So. 593 (1937). 

? 304 U.S. 64 (1938). 

3 Moore v. Illinois Central R. Co., 24 F. Supp. 731 (Miss. 1938). 

4 The remand was for the purpose of giving the plaintiff an opportunity to produce addi- 
tional documents to show that the contract of employment between himself and the defendant 
was a written contract. 


5112 F. (2d) 959 (C.C.A. sth 1940). 
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In view of the large number of fields of activity which are partially regulated by 
federal statutes,® this first application of the “federal field” doctrine’ since the Erie 
case* brings to light an almost forgotten means of attaining much of that uniformity 
of regulation which has thus far been denied by the Erie case. Because of the close 
relationship of the subject matter of the instant litigation to matters actually covered 
by the federal statute,® it is true that the present case represents no great restriction 
on the operation of the Erie doctrine.'* The significance of the case, however, lies 
not only in that it is the first revival of the “federal field” notion since the Erie case, but 
also in that it operates to attain uniformity in a much more direct manner than did 
previous cases applying the doctrine. Formerly, the “federal field” doctrine was applied 
only in instances where, after denying the applicability of a state statute™ or de- 


6 Civil Aeronautics Act, 52 Stat. 973 (1938), 49 U.S.C.A. §§ 401-81 (Supp. 1939); Food, 
Drugs and Cosmetics Act, 52 Stat. 1040 (1938), 21 U.S.C.A. §§ 301-92 (Supp. 1939); Com- 
munications Act, 50 Stat. 56 (1937), 47 U.S.C.A. §318 (Supp. 1939), 50 Stat. 189 (1937), 
47 U.S.C.A. §§ 151, 153, 154, 303, 321, 322, 320, 351-62, 402, 504, 602 (Supp. 1939); Motor 
Carriers Act, 49 Stat. 543 (1935), 15 U.S.C.A. § 77c, 49 U.S.C.A. §§ 301-27 (Supp. 1939); 
Packers and Stockyards Act, 42 Stat. 159 (1939), 7 U.S.C.A. §§ 181-83, 191-95, 201-3, 205- 
17, 221-29 (1921); Tobacco Control Act, 49 Stat. 1239 (1936), 7 U.S.C.A. §§ s15—15K (19309). 

7 The “‘federal field” doctrine, which excludes state legislation only after Congress has occu- 
pied the field, is to be distinguished from the doctrine of exclusive federal powers, which, even 
in the absence of any federal statute, precludes any state legislation in a matter of national im- 
portance requiring uniform control. Cooley v. Board of Wardens, 12 How. (U.S.) 299 (1851); 
Leisy v. Hardin, 135 U.S. 100 (1890). See Bilké, The Silence of Congress, 41 Harv. L. Rev. 
200 (1927). 

* But cf. Hinderlider v. La Plata Co., 304 U.S. 92, 110 (1938) (apportionment of use of 
waters of an interstate stream as between two states, a federal question), and Board of Com’rs 
of Jackson County v. United States, 308 U.S. 343 (1939) (taxation of an Indian’s land by 
state, a federal question). The cases are like the “‘federal field’’ cases, in that the decisions do 
not rest upon statute. They are unlike the “federal field”’ cases, however, in that the matters in 
litigation have long been considered “federal questions”’ in themselves. 

A short time after the instant case was decided, another circuit court rendered a decision 
similarly based on the “federal field’ doctrine. O’Brien v. Western Union Tel. Co., 113 F. (2d) 
539 (C.C.A. 1st 1940), noted in 54 Harv. L. Rev. 141 (1940). It was held that since Congress has 
occupied the field of interstate communications, by enacting the Communications Act, the li- 
ability of a telegraph company in transmitting a defamatory message in interstate commerce is 
not to be determined under state law, but under the “federal common law.”’ 

* The Railway Labor Act, 48 Stat. 1186 (1934), 45 U.S.C.A. § 151 et seq., regulates the un- 
ionization of railroad employees and provides for the settlement of labor disputes before a Na- 
tional Railroad Adjustment Board. In O’Brien v. Western Union Tel. Co., 113 F. (2d) 539, 541 
(C.C.A. rst 1940) it was expressly stated that there was no federal statute on the particular 
question. 

te While it has been stated that the Erie case was not intended to affect the ‘‘federal field” 
doctrine, McCormick and Hewins, The Collapse of “‘General” Law in the Federal Courts, 
33 Ill. L. Rev. 126, 142-44 (1938), it is not necessary to consider that question here. It is suffi- 
cient for the purpose of this note to maintain that to the extent that the “federal field’”’ doc- 
trine is operative, the Erie doctrine must be inoperative. 


** Adams Express Co. v. Croninger, 226 U.S. 491 (1913); New York Central R. Co. v. Win- 


field, 244 U.S. 147 (1917); Postal Telegraph-Cable Co. v. Warren-Godwin Lumber Co., 251 
U.S. 27 (1919); Missouri P.R. Co. v. Porter, 273 U.S. 341 (1927). 
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cision it was possible to decide the case on well-established federal common law 
principles. The decision of the court in each particular case did not contribute to the 
development of a uniform law; it operated only to prohibit a state rule from marring 
an already existing uniformity. In the instant case, however, there existed no general 
rule as to whether the cause of action was based upon an oral or a written contract; 
the decision, therefore, is an initial step toward uniformity. 

The mere fact that the “federal field” doctrine operates to attain that uniformity 
which is denied by the Erie case does not mean, however, that the present decision is 
inconsistent with the Erie doctrine. The Erie case may be viewed as being primarily 
a means of effecting a clearer separation between state and national functions, with 
the prevention of uniformity on certain matters as but a necessary incident to the 
attainment of this greater aim. The Erie case itself, by denying to federal courts the 
power to apply federal rules of law in state matters, was a step in this separation 
process. A recent unanimous Supreme Court case carries the process still further: 
where the state court has not yet “settled” the law on a “local” matter, the federal 
courts cannot even hear the case, but must send it to the state court for decision." 
The revival of the “federal field” doctrine in the instant case, it would seem, is en- 
tirely consistent with this development; it may well be expected that insistence upon 
the application of state law in state matters, unhampered by federal courts, would be 
accompanied by a desire that the regulation of federal matters be not hampered by 
state rules. 

It may be objected, however, that the “federal field’ doctrine, as applied in the 
present case, and as it would have to be applied in order for it to become of any great 
significance, requires a degree of “judicial legislation” which will not be looked upon 
with favor. The federal court must decide in the first instance whether the statute is 
broad enough that it may be said to have “occupied” the field; and, having affirma- 
tively determined that question, the court, unguided by statute, must promulgate a 
rule to apply to the particular case. The departure from the statute in this instance 
is to be contrasted with the practice of the courts in determining, for purposes of re- 
moval, the analogous question of whether a “federal question” exists. For this latter 
purpose, Congressional action does not furnish the basis for the application of federal 
law, unless the construction of the statute itself is in issue.*4 Furthermore, Supreme 
Court expressions of dislike for judicial legislation have of recent years become in- 
creasingly insistent;'s and those justices who have been most active in the develop- 


"Southern Express Co. v. Byers, 240 U.S. 612 (1916); Hall v. Western Union Tel. Co., 
108 S.C. 502, 94 S.E. 870 (1918); Nichols v. Western Union Tel. Co., 44 Nev. 148, 191 Pac. 
573 (1910). See The Applicability of Federal Rules of Decision in State Courts in Suits for 
Injuries to Interstate Rail Passengers, 30 Ill. L. Rev. 373, 376 (1935). 


*s Thompson v. Magnolia Petroleum Co., 309 U.S. 478 (1940), noted in 7 Univ. Chi. L. 
Rev. 727 (1940). But cf. De Long v. Jefferson Standard Life Ins. Co., 109 F. (ed) 585 (C.C.A. 
sth 1940); Samuels v. Quartin, 108 F. (2d) 789 (C.C.A. 2d 1940). 

4 Gully v. First Nat’l Bank in Meridian, 299 U.S. 109 (1936); First Nat’l Bank v. Williams, 
252 U.S. 504 (1920); Hopkins v. Walker, 244 U.S. 487 (1917); Myrtle v. Nevada, C. & O.R. 
Co., 137 Fed. 193 (C.C. Nev. 1905). 

*S See dissents of Justice Black in Adams Mfg. Co. v. Storen, 304 U.S. 307, 316 (1937), and 
Gwin v. Henneford, 305 U.S. 434, 442 (1938); and the dissent of Justices Black, Frankfurter, 
and Douglas in McCarroll v. Dixie Greyhound Lines, 309 U.S. 176 (1940). 
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ment of the Erie doctrine as a means of separating state and national functions" have 
also been most insistent that national regulations be made by Congress alone. 

An additional problem is whether, after a decision such as the one in the present 
case, state courts will hereafter be required to apply the rule laid down by the federal 
court, just as state courts would be required to apply a federal statute. Instances, 
before the Erie case, in which state courts were required to apply a well-established 
federal court rule in preference to a state rule,'’ indicate that the state courts will be 
required to apply the rule of the federal decision. 

There appears to be no direct authority on the analogous problem of whether, fol- 
lowing a federal court statement that a particular statute is an occupation of the 
field, all questions within that field become “federal questions” over which federal 
courts have original jurisdiction. It is clear that the court in the instant case, having 
acquired jurisdiction by diversity of citizenship, found authority for applying a federal 
rule by giving an extended application to the federal statute. It might therefore be 
argued that the same extended effect should be given to that statute for the purpose of 
determining jurisdiction. This result could not be reached, however, without changing 
the practice of refusing to accept removal from a state court unless the construction of 
the statute is in issue."* 

Finally, it may be questioned why the court in the present case, having inde- 
pendently determined that the cause of action was based upon the oral contract, 
proceeded to apply the state statute of limitations. It is true that where a cause of 
action arises directly under a federal statute which contains no period of limitation, 
state statutes of limitations are applied.*® The reasoning in those cases, however, is 
that the Congress, by failing to set up a period of limitations, manifested an intention 
that the state statute should apply. In the instant case, Congress had not even set up 
the cause of action; and the same considerations which enable the court to say that 
the cause of action is a federal matter would seem also to dictate that there be a uni- 
form statute of limitations. The failure of the court in the instant case to promulgate 
a definite period of limitations is probably explained on the ground that the universally 
statutory nature of definite periods of limitation causes the matter to be viewed as 
being entirely beyond the scope of the judicial function. 


Insurance—Incontestability Clause—-Age Adjustment Not a Contest within Statu- 
tory Incontestability Clause—{Federal].—An insurance policy, containing an incon- 
testability clause was issued by the defendant upon the life of the insured. There was 
a specific exception as to age adjustment in the incontestability clause itself. Upon 
the death of the insured it was discovered for the first time that he had misstated his 
age. The defendant paid the amount due under the age adjustment clause’ of the 


*6 See Barnett, Mr. Justice Black and the Supreme Court, 8 Univ. Chi. L. Rev. 20, 31-32 
(1940). 

17 See note 12 supra. *8 See note 14 supra. 

*9 Chattanooga Foundry and Pipe Works v. City of Atlanta, 203 U.S. 390 (1906). 

« “4 ge.—If the age of the insured has been misstated, any amount payable under any of the 


provisions of this contract, shall be that amount which the premium charged would have 
purchased for the insured’s correct age.” 
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policy without prejudice to the plaintiff’s right to sue for the remainder. The district 
court held that the application of the age adjustment clause after the expiration of the 
contestable period was prohibited by an Alabama statute,? and gave judgment for the 
plaintiff for the difference between the adjusted amount which the company had paid 
and the face value of the policy. Upon appeal, held, there was no contest of the policy 
such as to bring into operation the incontestability clause required by statute. The 
insurer was not seeking to avoid the policy but rather to enforce it according to its 
terms. Judgment reversed. Equitable Life Assurance Society of the United States ». 
First Nat’l Bank of Birmingham.4 

The instant case raises the problem of whether an incontestability clause prescribed 
by statutes prohibits the application of an age adjustment clause after the contestable 
period has run. 

Inasmuch as the age adjustment clause was expressly excluded from the operation 
of the incontestability clause, no argument could arise that there was an internal in- 
consistency in the policy which would have been resolved in favor of the insured.* The 
plaintiff stressed the point that the Alabama statute, providing in effect that life in- 
surance policies shall as to fraud or irregularities in the application be incontestable 
after the contestable period has run, prevented the defendant from invoking the age 
adjustment clause. The contention of the insurer-defendant, on the other hand, was 
that it was not contesting the policy within the meaning of the statutory incon- 
testability clause but rather that it was seeking to enforce it according to its terms.’ 

A contest, within the meaning of an incontestability clause, has been defined as 
some form of judicial proceeding in the nature of a suit in equity for cancellation 
of the policy® or a plea to an action at law on the policy.® Several jurisdictions, how- 
ever, hold that a mere disclaimer of liability accompanied by a tender of premiums by 
the insurer is sufficient to constitute a contest."® It has even been held that a suit for 


“No life insurance company shall contest a claim under any policy of insurance on the 
plea of fraud or irregularities in the application after two annual premium payments have 
been made on policy, but must pay the full amount of policy within sixty days after proofs of 
death have been received at the home office of the company in the United States... . . ” Ala. 
Code Ann. (Michie, 1928) § 836s. 

331 F. Supp. 969 (Ala. 1940). 

4113 F. (2d) 272 (C.C.A. 5th 1940). 

5 Patterson. Cases and Materials on Insurance 645-46, 671 n. 3 (1932), for a classification 
of the three types of such statutes; The Incontestable Clause in Combination Life Insurance 
Policies, 31 Ill. L. Rev. 769, 772 n. 14 (1937), for a summary of the incontestability statutes 
extant in thirty-one states, indicating that the statutory requirement “‘is in most cases 


® Vance, Insurance 820 (2d ed. 1930). 

1 Incontestability Clauses in Life Insurance Policies, 64 U.S.L. Rev. 225 (1930), for a dis- 
cussion of the large amount of litigation that has turned on the meaning of “‘incontestable.”’ 

§ Jefferson Standard Life Ins. Co. v. Keeton, 292 Fed. 53 (C.C.A. 4th 1923); New York Life 
Ins. Co. v. Hurt, 35 F. (2d) 92 (C.C.A. 8th 1929). 

» Priest v. Kansas City Life Ins. Co., 119 Kan. 23, 237 Pac. 938 (1925); Missouri State Life 
Ins. Co. v. Cranford, 161 Ark. 602, 257 S.W. 66 (1923). 

© Northwestern Mutual Life Ins. Co. v. Laury, 174 Minn. 498, 219 N.W. 759 (1928); 
Feierman v. Eureka Life Ins. Co., 279 Pa. 507, 124 Atl. 171 (1924); Stiegler v. Eureka Life 
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reformation on the ground that the wrong policy had been issued through a mutual 
mistake of fact is a contest." Few cases have dealt with the question of whether age 
adjustment is a contest.'? But these cases seem to substantiate the holding of the 
circuit court of appeals. 

Incontestability clauses have been held to apply only to conditions of forfeiture and 
not to conditions defining the risk assumed." It is not certain that the age adjustment 
clause falls into either of these categories. It could be argued that age adjustment is a 
partial forfeiture, thus falling within the former category. Conversely, since the age 
adjustment clause defines the scope of the risk assumed, it could be contended that 
age adjustment is within the purview of the statutory provisions for incontestability. 

The desire to mitigate the severity of common law warranties was one of the 
motivating forces which gave rise to the incontestability clause. Age adjustment is 
another device to mitigate the forfeiture resulting from breach of a common law 
warranty with respect to age. From this it may be argued that the incontestability 
clause was not designed to include within its scope age adjustment clauses. It may be 
said, on the other hand, that the incontestability clause was intended to have the 
same effect on all statements that were at one time common law warranties. And 
since statement of age was, before the insertion of age adjustment clauses, a common 
law warranty, any age adjustment should be barred after the contestable period. 

The clear language of the Alabama Code to the effect that “No life insurance com- 
pany shall contest a claim under any policy of insurance on the plea of fraud or ir- 
regularities in the application after two annual premiums have been made. . . .” would 
seem to indicate an intention on the part of the legislature to preclude contests in the 
form of age adjustments. Furthermore, the statute provides that the insurer ‘“‘must 
pay the full amount of the policy within sixty days after proofs of death have been 
received.” Inasmuch as the statute is unambiguous on its face it may be taken to 
mean that after the expiration of the contestable period the company cannot dispute 
either in whole or in part its liability for the full amount it has promised to pay, be- 
cause of any misstatement contained in the application. Since there is a strong public 
policy in favor of incontestability clauses to protect the insured," it does not seem un- 
reasonable for the legislature to have intended such a result. 


Ins. Co., 146 Md. 629, 127 Atl. 397 (1925). One court has gone so far as to suggest that the 
layman’s conception of the word “‘contest” be given effect. See Mareck v. Mutual Reserve 
Fund Life Ass’n, 62 Minn. 39, 64 N.W. 68, 69 (1895). 


*t Columbian Nat’l Life Ins. Co. v. Black, 35 F. (2d) 571 (C.C.A. 8th 1929). 


2 Langan v. United States Life Ins. Co., 344 Mo. 989, 130 S.W. (2d) 479 (1939); Edelson v. 
Metropolitan Life Ins. Co., 95 Misc. 218, 158 N.Y. Supp. 1018 (S. Ct. 1916); Messina v. New 
York Life Ins. Co., 173 Miss. 378, 161 So. 462 (1935); Murphy v. Travelers’ Ins. Co., 134 
Misc. 238, 234 N.Y. Supp. 278 (S. Ct. 1928); Sipp v. Philadelphia Life Ins. Co., 293 Pa. 292, 
142 Atl. 221 (1928). 

*3 Metropolitan Life Ins. Co. v. Conway, 252 N.Y. 449, 169 N.E. 642 (1930). The distinc- 
tion may seem to be a rather tenuous one, but it is based on a difference in legal effect. See 
Head v. New York Life Ins. Co., 43 F. (2d) 517 (C.C.A. roth 1930). 


+4 Richards, Insurance 667 (4th ed. 1932): “It is obviously a matter of grave concern that 
widows, children, or dependents should not be deluded with a mere chose in action in place of 
available means of support upon decease of the breadwinner Most of the regular life 
companies therefore, advertise and insert in their policies as a conspicuous feature the in- 
contestable clause, and public welfare is clearly on the side of its full enforcement.” 
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Although it may be said that one who either misrepresents or mistakenly gives the 
wrong age has no reasonable ground for relying upon the effect of the incontestability 
clause, third party beneficiaries and creditors may have justifiably relied on the face 
value of the policy, and this reliance should be taken into consideration. 

To hold that an age adjustment falls within the scope of the statutory incontestabil- 
ity clause would tend to increase the security function of insurance.'s The age of an 
applicant is a fact which can be established by investigation, just as any other fact, and 
more easily so by an insurance company, with its staff of trained investigators, its 
experience in such matters, and the resources at its command. As a matter of social 
policy, the true age of the insured ought to be ascertained as early as is conveniently 
possible, in fairness to both the insurer and the insured. To make certain that the 
statutory incontestability clause would have such an effect, it is submitted that the 
legislature might specifically indicate the extension of the incontestability clause, and 
the exceptions thereto. 


Labor Law—Validity of NLRB Instatement Orders—{Federal].—T wo workers who 
had applied at the respondent’s plant for employment were refused jobs because of 
their activities in a labor union. The National Labor Relations Board ordered the 
respondent to hire the workers with back pay from the date of the refusal to hire.* On 
a petition to the Circuit Court of Appeals for the First Circuit to secure the enforce- 
ment of the board’s order, held, that the order was a valid exercise of the authority 
conferred upon the board by the National Labor Relations Act.? Order affirmed. 
NLRB v. Waumbec Mills, Inc.3 

Previous to this decision the Circuit Court of Appeals for the Second Circuit in two 
cases‘ held that under Section 8(3)5 of the act a refusal to hire because of union activi- 
ties is not an unfair labor practice, and that under Section 10(c)* the court would lack 


*s“The value of a clause declaring a policy incontestable lies to no slight degree in the 

definiteness of the protection accorded to the holder. The good that it promises is in part a state 

i Alike for insured and for his beneficiaries, there is to be the peace of mind that 

is born of definiteness and certainty.’ Cardozo, C. J., in Killian v. Metropolitan Life Ins. Co., 
251 N.Y. 44, 49, 166 N.E. 798, 800 (1929). 

* Waumbec Mills, Inc., 15 N.L.R.B. 37 (1939). The board had earlier ruled that discrimina- 
tory refusal to hire was an unfair labor practice. Montgomery Ward & Co., 4 N.L.R.B. 1151 
(1938); Algonquin Printing Co., 1 N.L.R.B. 264 (1936); NLRB Ann. Rep. 73 (1939). 

* 49 Stat. 449 (1935), 29 U.S.C.A. § 151 et seq. (Supp. 1939). 

3 114 F. (2d) 226 (C.C.A. 1st 1940). 

4NLRB v. Nat’l Casket Co., 107 F. (2d) 992 (C.C.A. 2d 1939); Phelps Dodge Corp. 
v. NLRB, 113 F. (2d) 202 (C.C.A. 2d 1940). 

5 “Tt shall be an unfair labor practice for an employer— . . . . (3) By discrimination in re- 
gard to hire or tenure of employment or any term or condition of employment to encourage or 
discourage membership in any labor organization . . . .”” with a proviso for a closed shop agree- 
ment. 49 Stat. 452 (1935), 29 U.S.C.A. § 158 (Supp. 1939). 

6 “Tf upon all the testimony taken the Board shall be of the opinion that any person named 
in the complaint has engaged in or is engaging in any such unfair labor practice, then the 
Board .. . . shall issue . . . . an order requiring such person to cease and desist from such un- 
fair labor practice, and to take such affirmative action, including reinstatement of employees 
with or without back pay, as will effectuate the policies of this Act.” 49 Stat. 453 (1935), 
ag U.S.C.A. § 160 (Supp. 1939). 
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power to order instatement’ of workers unfairly refused employment. But in the light 
of the legislative history of the act it would appear that these decisions were not justi- 
fied and that the present decision is in accordance with the legislative intent.* The 
Senate Committee report recommending passage and explaining the act states that it 
assures against “loss of the opportunity for work” because of union activity. Since a 
cease and desist order would be ineffective to remedy the injury to those discriminated 
against, the act must have contemplated use of instatement orders. 

Furthermore, the interpretation of Section 8(3) to include discriminatory refusal to 
hire as an unfair labor practice which justifies an order of instatement with back pay 
under Section 10(c) is necessary to effectuate the policy of the act. The policy is to 
protect labor organizations through preventing discrimination by employers against un- 
ion members. To protect only union workers who are already in the service of the em- 
ployer is not sufficient to attain this end. Where no union organization exists in the 
plant the employer may effectively prevent the unionization by refusing to hire 
union sympathizers. Where a union exists in the plant an employer’s discrimination 
against union men will in the long run result in destruction of the union because 
normal labor turnover with no new hiring of union men will result in a continual de- 
crease of union employees. Moreover, employees would hesitate even to join labor or- 
ganizations for fear of being seriously handicapped in seeking future employment. 

The Supreme Court has not as yet determined the constitutionality under the 
Fifth Amendment of an interpretation of the National Labor Relations Act which will 
permit issuance of instatement orders; but an interpretation of the act which permits 
issuance of reinstatement orders has been declared constitutional,'® and there would 
appear to be no greater denial of due process or equal protection in the case of instate- 
ment orders." Both types of orders may result in dismissal of non-union employees 
who would not have been employed but for the employer’s discrimination against union 
men. Both types of orders result in forcing employers to employ men whom they would 
not otherwise employ. While the reinstatement order requires employment of a 
worker who, as shown by his previous employment, meets the employer’s approval 
except for his organizational affiliations, the instatement order has no other effect since 
a successful complainant must prove that except for his union membership he would 
have been hired. 


7“Instatement”’ is used to designate an order directing an employer to place the complain- 
ant in the job he would have received but for the discrimination. 

§ Along with § 8(3) (the language of which is quoted in note 5 supra), the committee reports 
on the act sustain the board’s ruling that refusal to employ because of previous union activi- 
ties is an unfair labor practice. H.R. Rep. 1147, 74th Cong. rst Sess. (1935), at 19; S. Rep. 573; 
74th Cong. rst Sess. (1935), at 11. Furthermore, there is nothing to indicate that the board 
may not order the hiring of applicants for jobs as part of its power to order “such affirmative 
action as will effectuate the policies of this Act.” H.R. Rep. 1147, 74th Cong. rst Sess. (1935), 
at 23-24. 

9S. Rep. 573, 74th Cong. rst Sess. (1935), at rz. 

*° NLRB v. Jones & Laughlin Steel Corp., 301 U.S. 1 (1937). 


= The circuit court in the instant case emphasized that what the Supreme Court in NLRB v. 
Jones & Laughlin Steel Corp., 301 U.S. 1 (1937), termed “‘the normal right of the employer to 
select its employees or to discharge them”’ is not interfered with by the instatement order. 
114 F. (ad) 226, 236 (C.C.A. 1st 1940). 
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Instatement orders, however, are not proper under all circumstances and in certain 
situations a congressional grant of power to issue them may not be sustained under 
the Fifth Amendment. Where an employee, as in the principal case, has actually ap- 
plied for a job, and where there is substantial evidence to support a finding that he was 
refused work solely because of his union affiliations,'? the instatement order should be 
upheld. But in a recent decision' the NLRB ordered the Nevada Consolidated Copper 
Corp. to hire four former employees who had not even applied for re-employment 
because they had heard that the employer was not hiring men who were known 
to belong to a union. An instatement order should perhaps not have issued in this 
situation.‘4 While an application for a job may seem to be only a formality which 
causes undue hardship when the complainant is actually blacklisted by the employer, 
the formality seems necessary to protect employers from groundless claims. To allow 
any union employee to be instated with back pay upon a showing that he was deterred 
from applying for a job because he had heard that the employer was discriminating 
against union men would open the door to frauds. Union workers who had no inten- 
tion of seeking employment at the time the plant was hiring would be enabled to 
throw non-union men out of work and penalize the employer by obtaining “back pay.” 
A union man could easily secure other members of the union to testify that he had in- 
tended to apply for the job but that he had been deterred by the employer’s policy of 
discrimination—a story which the employer could not easily discredit. However, 
should the instatement order not be accompanied by an order for “back pay” the 
hardship on the employer would be to some extent diminished. 

An application for work perhaps should not be a prerequisite to an instatement 
order in those situations where the employer is adequately protected against fraud by 
other means. Thus, if a plant periodically shuts down and the employer’s hiring policy 
is to call back certain categories of workers, a man in one of these categories may be 
discriminated against by not being called back.'s A formal application for work is not 
necessary in this situation to protect the employer against fraudulent attempts at 
instatement, since only a limited class of his old employees can qualify for instatement. 
This reasoning would justify that part of the board’s decision requiring the Nevada 
Consolidated Copper Corp. to rehire with back pay an employee who had not applied 
for re-employment but who would have been called back by the employer but for his 
union affiliations. 


"2 The problem of evidence in discriminatory hiring is not different from the evidentiary 
problem in discriminatory discharge. The board has developed regular rules for weighing the 
usual types of evidence presented and has proved adequate to the task. NLRB Ann. Rep. 
65 et seq. (1939); Ward, Proof of “Discrimination” under the National Labor Relations Act, 
7 Geo. Wash. L. Rev. 797 (1939). 


"3 Nevada Consolidated Copper Corp., 26 N.L.R.B. No. 113 (1940). 


™ Cf. Sunshine Mining Co., 7 N.L.R.B. 1252 (1938), aff’d in NLRB v. Sunshine Mining 
Co., 110 F. (2d) 780 (C.C.A. 9th 1940); Carlisle Lumber Co., 2 N.L.R.B. 248 (1936), aff’d in 
NLRB v. Carlisle Lumber Co., 94 F. (2d) 138 (C.C.A. oth 1937), and 99 F. (2d) 533 (C.C.A. 
oth 1938). In these cases strikers, who by the terms of the act were employees, were not re- 
quired to apply first for renewal of their jobs to an employer whose discrimination made appli- 
cations useless, in order to be reinstated with back pay by order of the board. 


*s Waterman Steamship Co., 7 N.L.R.B. 237 (1938), aff’d in NLRB v. Waterman Steam- 
ship Co., 309 U.S. 206 (1940); Atlanta Woolen Mills, 1 N.L.R.B. 316 (1936). 
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Procedure—Federal Rules of Civil Procedure—Right to Present Evidence Where 
Appellate Court Decides Motion to Dismiss Improperly Granted—({Federal].—Suit 
was brought in a district court to set aside an allegedly fraudulent transfer from a 
bankrupt to his wife. The plaintiff’s motion for summary judgment was denied be- 
cause the affidavits of the litigants indicated the existence of issues of fact. After the 
plaintiff had presented his evidence, the court sustained the defendant’s motion to dis- 
miss for want of equity, and entered a decree for the defendant. Upon appeal, the 
plaintiff alleging as error the district court’s action in denying his motion for summary 
judgment, in granting the defendant’s motion to dismiss, and in entering a decree for 
the defendant, the circuit court reversed the lower court’s decree, and entered judg- 
ment for the plaintiff. McKey v. Roetter. 

The circuit court’s disposition of the case resulted in judgment against the de- 
fendant without his having presented evidence other than that contained in the affi- 
davits which he had produced to defeat the plaintiff’s motion for summary judgment. 

Had the circuit court rendered judgment for the plaintiff on the ground that the 
district court had erred in refusing the plaintiff’s motion for summary judgment, in 
that no issues of fact were presented, this result would seem to be sound. Trial on the 
merits would then have been unnecessary, and the defendant would have no ground 
for contending that he should be allowed to present his evidence. But it is difficult to 
explain the case on this basis, for the pleadings and affidavits presented in the district 
court showed that a valid dispute as to a number of material facts existed, and that, 
therefore, the plaintiff’s motion had been rightly denied. Moreover, the circuit court’s 
opinion does not even mention the motion for summary judgment. 

Nor is it likely that the circuit court, in giving judgment to the plaintiff without the 
presentation of the defendant’s evidence, felt justified because the defendant’s affi- 
davits were in the record. There was no reason to assume that the defendant had set 
out all his evidence in the affidavits,? for he had had to show only enough of his evi- 
dence to indicate that there were issues of fact and that he had more than a sham de- 
fense.3 If in fact the affidavits influenced the court, a dangerous precedent may have 
been set, for the opinion does not mention them, and in similar future cases such 
affidavits may not be before the court. 

The circuit court’s action in giving judgment for the plaintiff without the de- 
fendant’s having been heard, resembles the practice under the old equity procedure, 
by which a defendant who moved to dismiss the complaint for want of equity at the 
close of the presentation of the plaintiff’s evidence‘ was held to have submitted his 


* 114 F. (2d) 129 (C.C.A. 7th 1940), cert. den. 61 S. Ct. 72 (1940). 


2 It appears, however, from a conversation with one of the attorneys for the defendant, that 
all of the defendant’s evidence was included in the affidavits. 


3 Maryland Casualty Co. v. Sparks, 76 F. (2d) 929 (C.C.A. 6th 1935); Irving Trust Co. v. 
American Silk Mills, 72 F. (2d) 288 (C.C.A. 2d 1934); Richard v. Credit Suisse, 242 N.Y. 
346, 152 N.E. 110 (1926). See Federal Rule 56(c). 


4A motion to dismiss was generally considered properly presented only when made before 
the hearing. United States v. Railway Employés’ Dept., AFL, 286 Fed. 228, 230 (D.C. Ill. 
1923); Krouse v. Brevard Tannin Co., 249 Fed. 538, 548 (C.C.A. 4th 1918). Equity Rule 29 
(1913) contemplated that the motion be made before the filing of the answer. A motion to dis- 
miss was to be heard and decided upon the allegations of the bill as upon demurrer. Conway v. 
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cause to the chancellor.’ The new Rules of Civil Procedure for District Courts, how- 
ever, provide that “after the plaintiff has completed the presentation of his evidence, 
the defendant, without waiving his right to offer evidence in the event the motion is 
not granted, may move for a dismissal ”6 It may be argued that, since the rule 
states only that the defendant does not waive his right to introduce evidence “in the 
event the motion is not granted,” the negative implication is that he does waive his 
right when the motion is granted and this ruling is later declared error. But it is more 
probable that the drafters of the rule were exclusively visualizing proceedings in the 
trial court, where a motion to dismiss is made, and where the defendant has no need 
to present evidence if his motion is granted. To construe this rule as having such a 
negative implication would destroy its effectiveness as a means of terminating need- 
lessly lengthy trials. A defendant would not rely on his motion’s being upheld on appeal, 
and so would not make it after the plaintiff had presented his evidence, but would 
wait until he had presented his own evidence. 

That the defendant should be allowed to produce his evidence in the present case 
may also be argued from the strong resemblance between the motion for an involun- 
tary dismissal, as provided for by Federal Rule 41(b), and the motion for a directed 
verdict, which is provided for by Federal Rule 50(a).? Both motions are alike in being 
conclusive, since a motion for an involuntary dismissal, like a directed verdict, now 
calls for a dismissal with prejudice,* and in being properly made by the defendant at 
the close of the plaintiff’s case.® If a judgment entered upon a directed verdict is re- 
versed on appeal, the defendant having moved for a directed verdict at the close of the 
plaintiff’s case, a new trial is granted,'® and the problem of whether to allow the de- 


White, 292 Fed. 837, 840 (C.C.A. 2d 1923); United States v. Railway Employés’ Dept., 


AFL, 286 Fed. 228, 230 (D.C. Ill. 1923); Krouse v. Brevard Tannin Co., 249 Fed. 538, 548 
(C.C.A. 4th 1918). 


5 Abel v. Flesher, 296 Ill. 604, 130 N.E. 353 (1921); Thorworth v. Scheets, 269 Ill. 573, 576, 
110 N.E. 42, 44 (1915); Koebel v. Doyle, 256 Ill. 610, 614, 100 N.E. 154, 156 (1912); Street v. 
Chicago Wharfing Co., 157 Ill. 605, 610, 41 N.E. 1108, 1111 (1895); Laursen v. Memering & 
Co., 260 Ill.-App. 515, 524 (1931); cf. Carter v. Studdard, 118 Miss. 345, 352, 79 So. 225, 226 
(1918); Sundlun v. Volpe, 2 A. (2d) 875 (R.I. S.Ct. 1938). 


6 Federal Rule 41(b). 


7 Federal Rule so(a): “‘A party who moves for a directed verdict at the close of the evi- 
dence offered by an opponent may offer evidence in the event that the motion is not 


§ Federal Rule 41(b): “....a dismissal under this subdivision and any dismissal not 
provided for in this rule . . . . operates as an adjudication upon the merits.” 


° A motion for a directed verdict can properly be made: (1) at the conclusion of the opening 
statement, Oscanyan v. Arms Co., 103 U.S. 261 (1880); Houk Mfg. Co. v. Cowen Co., 267 
Fed. 787 (C.C.A. 2d 1920); (2) at the conclusion of the plaintiff’s evidence, Merchants’ 
Bank v. State Bank, 10 Wall. (U.S.) 604, 637 (1870); or (3) at the conclusion of all the evidence, 
A. B. Small Co. v. Lamborn & Co., 267 U.S. 248, 254 (1925). See note 7 supra, Federal Rule 
50(a). 

*© Maher v. Chicago, M. & St. P. R. Co., 278 Fed. 431 (C.C.A. 7th 1921); Laurens Glass 
Works v. Childs, 49 Ga. App. 590, 176 S.E. 665 (1934); Lakin v. Duncan, 95 Ind. App. 188, 
180 N.E. 676 (1932); Ellis v. Slagle, 147 Ga. 315, 93 S.E. 895 (1917). Federal Rule 59(a) 
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fendant to present his evidence is thereby settled in the defendant’s favor. And, 
furthermore, since a second appeal can be perfected after the new trial which follows 
the reversal of a directed verdict, the defendant should not be refused an opportunity 
to present his evidence in the instant case merely on the ground that “piecemeal ap- 
peals” might result. If the circuit court had desired to prevent this result, it could have 
allowed the defendant to offer his evidence there. 


Procedure—Liability of Government Corporation for Costs—Authorization to “Sue 
and Be Sued’’—{Federal].—The Reconstruction Finance Corporation brought suit 
in a federal district court to protect trade marks which had been assigned to it as 
security for loans, and later purchased at a bankruptcy sale. The RFC was incor- 
porated by act of Congress‘ and is empowered to “sue and be sued” in any court of 
competent jurisdiction.? The trade marks litigation was decided against the RFC,; 
but costs for the defendant were denied, the district court asserting that costs may be 
imposed against a governmental agency only to the extent permitted by law, and that 
no law permits costs to be assessed against the RFC.4 On appeal, held, since costs are 
a normal incident of suit, Congressional authorization for the RFC to “sue and be 
sued” indicates an intention to permit costs to be assessed against it. Reversed and 
remanded. RFC v. J. G. Menihan Corps 

This is the first case holding that the forty government-owned corporations which 
Congress chartered with power to “sue and be sued’” are subject to assessment by a 
court for costs where Congress has not so expressly provided. In two previous cases 
other circuit courts of appeals have reached the opposite result.7 

It has uniformly been held that as a part of the Federal Government’s immunity 
from suit without consent in a federal court, the government may be assessed for costs 
only when it assents.* This traditional immunity of the sovereign is based both on 
the patent impracticability of enforcing judicial decrees against a predominating or- 
ganization which may refuse to submit, and on the desirability of permitting the 
government to function unencumbered by adverse private claims.® Since any portion 
of the immunity may be waived, when explicit Congressional authorization to assess 


provides: “A new trial may be granted to all or any of the parties . . . . for any of the reasons 
for which new trials have heretofore been granted in actions at law in the courts of the United 


* 47 Stat. 5 (1932), 15 U.S.C.A. § 601 (1939). 

247 Stat. 6 (1932), 15 U.S.C.A. § 604 (1939). 

3 RFC v. J. G. Menihan Corp., 28 F. Supp. 920 (N.Y. 1939). 

4 RFC v. J. G. Menihan Corp., 29 F. Supp. 853 (N.Y. 1939). 

5 111 F. (2d) 940 (C.C.A. 2d 1940), cert. granted 61 S. Ct. 26 (1940). 
6 Keifer & Keifer v. RFC, 306 U.S. 381, 390 (1939). 


7 Nat’l Home v. Wood, 81 F. (2d) 963 (C.C.A. 7th 1936); FDIC v. Barton, 106 F. (2d) 737 
(C.C.A. roth 1939). 
8 Shewan & Sons v. United States, 267 U.S. 86, 87 (1925). No distinction between the gov- 


ernment and its agencies in the matter of costs appears to have been made in Rule 54(d) of 
the Federal Rules of Civil Procedure. 


® United States v. Shaw, 309 U.S. 495, 501 (1940). 
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costs against the government is lacking the courts may be called upon to determine 
whether Congress nevertheless intended to waive the government’s immunity.'® 

When the “government itself,’”** as distinguished from government-owned and 
chartered corporations, is a litigant, the relinquishing of sovereign privileges is strictly 
construed,'? and permission to assess costs is not considered implicit in permission to 
sue or be sued."? Thus the United States has been permitted to recover costs in trial 
courts in civil actions,"4 even though it was not liable for costs when a private litigant 
prevailed,*s and a statute allowing costs against the United States where it is an un- 
successful defendant has been held not to authorize imposition of costs against it where 
it is an unsuccessful plaintiff.*° Furthermore, when the government institutes suit, its 
own claim may be reduced by a counterclaim to the entry of which it does not con- 
sent,!? but no affirmative judgment, even for costs, can be entered against the govern- 
ment by reason of the successful counterclaim." 

Where, however, the government acts in a capacity or in a manner which is con- 
sidered remote from the integral functions of government, there is less reluctance on 
the part of courts to imply permission of the government to be sued or to be assessed 
for costs. Thus, when the government becomes a partner in,'® or the owner of,?° a 
commercial enterprise, it is deemed to have waived its immunity, rather than to have 
endowed the private organization with the attributes of sovereignty. 

If these government corporations were to be viewed as integral parts of the govern- 
ment, it would be expected that courts would not assess costs against them on the 
basis of their authorization to “sue and be sued” except insofar as they were deemed 
to be commercial enterprises. However, in three recent cases the Supreme Court has 
had occasion to consider the status of these corporations, and there is some indication 
that in respect to them waivers of governmental immunity may be more liberally con- 
strued. In Keifer & Keifer v. RFC,* the Supreme Court decided that a subsidiary of 


'© Keifer & Keifer v. RFC, 306 U.S. 381, 389 (1939). 


* In United States v. Shaw, 309 U.S. 495, 501 (1940), Mr. Justice Reed refers to ‘‘govern- 
ment as distinct from its functionaries.” 


"2 Dupont v. Davis, 264 U.S. 456, 462 (1924). 


‘3 Guaranty Trust Co. v. United States, 304 U.S. 126, 134 (1938) (“The sovereign by join- 
ing in suit accepts whatever liabilities the court may decide to be a reasonable incident of 
that act .... although the sovereign does not pay costs.’”’); United States v. Verdier, 164 
U.S. 213, 217 (1896). 


"4 Pine River Logging Co. v. United States, 186 U.S. 279, 280, 296 (1902). 
's United States v. Worley, 281 U.S. 339 (1930). 
‘© The Glymont, 66 F. (2d) 617 (C.C.A. 2d 1933). 


‘7 Guaranty Trust Co. v. United States, 304 U.S. 126 (1938). In admiralty, since the 
subject of the action is there viewed as the collision, rather than as the claim of either party, if 


the government brings a libel, it is subject to judgment on the cross-libel. Luckenbach 
Steamship Co. v. The Thekla, 266 U.S. 328 (1925). 


*® United States v. Shaw, 309 U.S. 495 (1940). 

® Bank of United States v. Planters’ Bank, 9 Wheat. (U.S.) 904 (1824). 
2° Salas v. Panama R. Co., 234 Fed. 842 (C.C.A. 2d 1916). 

21 306 U.S. 381 (1939), noted in 37 Mich. L. Rev. 1166 (1939). 
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the RFC was suable even though Congress had not expressly so provided.” In FHA », 
Burr,3 the Court determined that the Federal Housing Administration was subject to 
garnishment proceedings despite lack of explicit Congressional authorization.*4 That 
these decisions have not repudiated the strict construction doctrine in respect to 
waiving sovereign immunity is demonstrated by the holding in United States v. Shaw, 
in which Mr. Justice Reed applies the traditional doctrine.** But by way of dictum he 
states that “when authority is given” to “special government activities, set apart as 
corporations or individual agencies . . . . it is liberally construed.”’ 

Restricted to the particular situation, the result in the instant case appears sound in 
that the RFC, in suing for trade-mark infringement, acts more like a private com- 
mercial enterprise** than like a part of the government itself ;?? but this justification 
may not be present in other cases where a government-owned corporation is an un- 
successful litigant.3° Use of the corporate form alone should not be the crucial test of 
whether the waiver of sovereign immunities should be strictly construed, for integral 
governmental tasks might best be performed through some such organizational 
device.#' In the absence of explicit consent by Congress to have costs assessed against 
the corporation in any appropriate case, perhaps the courts might adopt a flexible rule 
and assess costs only when the litigation involves the corporation acting in a capacity 
traditionally considered not essential to government.? 


22 Since the subsidiary, the Regional Agricultural Credit Corporation, was viewed as being 
a part of the RFC’s agricultural assistance program, to allow the Regional Agricultural Credit 
Corporation greater immunities than the RFC would in effect allow the RFC to do indirectly 
what it could not do directly. 


23 309 U.S. 242 (1940). 

24 It was said that “authority once given is to be liberally construed” (ibid., at 245), but it 
was also pointed out that the conclusion reached involved no increase of substantive liability 
(ibid., at 248). 

#5 309 U.S. 495 (1940). 

26 United States v. Shaw, 309 U.S. 495, 502 (1940). “It is not our right to extend the waiver 
of sovereign immunity more broadly than has been directed by Congress 

27 Ibid., at 501. See Sloan Shipyards v. Emergency Fleet Corp., 258 U.S. 549 (1922). 

28 See the collection of authorities in The Pesaro, 277 Fed. 473 (D.C. N.Y. 1921), rev’d on 
the facts 271 U.S. 562 (1921). 

2° Keifer & Keifer v. RFC, 306 U.S. 381, 388 (1939). ““Therefore the government does not 
become the conduit of its immunity in suits against its agents merely because they do its 


3° Suits against agencies of the government have been treated as suits against the govern- 
ment itself where the government appeared to be the real party in interest, Schroeder v. 
Davis, 32 F. (2d) 454 (C.C.A. 8th 1929), even though the agency had power to sue and be 
sued in its own name, State Highway Com’n of Wyoming v. Utah Construction Co., 278 
U.S. 194 (1929). The tax immunity of such agencies has been assumed. Graves v. New York 
ex rel. O’Keefe, 306 U.S. 467, 477 (1939). 

3* McDiarmid, Government Corporations and Federal Funds, c. X (1938); Thurston, Gov- 
ernment Proprietary Corporations, 21 Va. L. Rev. 352, 466 (1935). 

3? Costs, if assessed against a government agency, would be on the same basis as costs 
assessed against private litigants. Where costs include attorneys’ fees, as they may in equity, 
and do in the principal case, the aggregate of such costs might be a substantial financial burden 
upon the government. 
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Sales—Bulk Sales Act—Conflict between California Bulk Sales Act and Uniform 
Warehouse Receipts Act—{Federal].—A California dealer in unfabricated steel leased 
to a warehousing company a building in which part of his inventory was stored and 
entered into an agreement whereby the company assumed custody of the steel, for por- 
tions of which it issued non-negotiable warehouse receipts to the dealer, who pledged 
them to a bank as security for loans. The dealer later went into voluntary bank- 
ruptcy, whereupon the bank filed claim as a secured creditor. The referee found that 
the transactions were not in the dealer’s ordinary course of business, within the mean- 
ing of the bulk sales law," and held that since there had been no recorded notice as 
required by that law the transactions were fraudulent and hence void as to the trustee. 
The district court reversed the referee and in addition ruled that whatever invalidity 
there might be under the bulk sales law was removed by substantial compliance with 
the Warehouse Receipts Act.? Upon appeal to the circuit court, held, the Warehouse 
Receipts Act, passed after the enactment of the bulk sales law, repealed that law 
insofar as it otherwise would apply to goods covered by warehouse receipts. Judgment 
afirmed. Heffron v. Bank of America Nat'l Trust and Savings Ass’n.3 

No other reported case has been found which construes a bulk sales law in connec- 
tion with warehouse receipts.¢ During the pendency of the instant case in the district 
court, the California legislature amended the code section containing the bulk sales 
law by expressly excluding goods covered by warehouse receipts.’ Since every state 
has some form of bulk sales law‘ and forty-six states have adopted the Uniform Ware- 
house Receipts Act,’ it is important to examine, in the light of rules of statutory con- 
struction, the court’s statement® that the amendment was merely a clarification of 
existing law,® and then to examine the implications of the amendment itself. 


* Enacted in 1903 as a proviso to Cal. Civ. Code (Pomeroy, 1901) § 3440, which dealt with 
transfers of personal property in general and made such transfers conclusively fraudulent as to 
creditors in the absence of immediate delivery and continued change of possession. The pro- 
viso deals only with stock in trade, whether or not within the transferor’s possession, and is 
California’s particular version of the bulk sales law. See note 6 infra. 

? Cal. Gen. Laws (Deering, 1937) Act 90509, first enacted in 1909. 

3113 F. (2d) 239 (C.C.A. oth 1940). 

4In McCaffey Canning Co. v. Bank of America, 109 Cal. App. 415, 294 Pac. 45 (1930), 
holding that change of possession was a question of fact except where it was open, obvious and 
unequivocal, it was said that warehousing cannot be effectively conducted in California with- 
out compliance with § 3440 of the code. The case did not involve the bulk sales provision, 


however, and the authorities cited by it related only to change of possession. See note 1 
supra. 

5 Cal. Civ. Code (Deering, Supp. 1939) § 3440.5. 

6 Montgomery, Laws and Decisions Applying to Sales in Bulk 9 (2d ed. 1926). The Cali- 
fornia law provides that a “‘sale, transfer, or assignment” in bulk of such stock or a substantial 
part thereof, “otherwise than in the ordinary course of trade and in the regular and usual 
practice and method of business”’ of the transferor, is conclusively presumed to be fraudulent 
and void as to creditors unless seven days prior to such transaction notice thereof is recorded. 
Cal. Civ. Code (Deering, 1937) § 3440. In 1939, publication of the notice was also required. 
Cal. Civ. Code (Deering, Supp. 1939) § 3440. 

73 Unif. L. Ann. 5 (Supp. 1939). § 113 F. (2d) 239, 243 (C.C.A. oth 1940). 

* Inasmuch as the court affirmed the judgment of the district court, which found that the 
transactions were in the ordinary course of the dealer’s business, making notice thereof in 
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A statute designed to revise the entire subject matter within its purview super- 
sedes or repeals earlier legislation on the same subject,’* even though not inconsistent." 
However, a general clause in a statute repealing all conflicting or inconsistent legisla- 
tion, without specifically referring to such legislation, has no greater force than a repeal 
by implication.” A repeal by implication is not favored and takes effect only where it 
is apparent that the legislature intended that the prior enactment or parts thereof 
should not remain in force, it being the duty of the courts otherwise to construe statutes 
so that each shall be operative." The implication of the instant case seems to be that 
compliance with one statute gives rights which cannot be defeated by non-compliance 
with an earlier statute dealing with a different subject and enacted for a different pur- 
pose. Such an interpretation is opposed to those cases holding that later statutes im- 
pliedly repealing prior acts do so only where the prior acts concerned the same subject 
and were enacted for a similar purpose."4 

As the court stated,'5 the Warehouse Receipts Act was designed to make uniform 
the law of warehouse receipts, to clarify legal relationships among warehousemen, de- 
positors, and holders of receipts, and to facilitate credit transactions secured by such 
receipts. Uniform laws and their uniform-interpretation clauses, however, are enacted 
to eliminate the confusion resulting from diversity of judicial decisions and statutes 
only in their respective fields, not to nullify specific laws governing other legal rights. 

The Warehouse Receipts Act, governing the rights of parties in respect to valid 
receipts, stipulates the minimum requirements for validity.*® From this it may be 


accordance with the bulk sales law unnecessary, the statement of the court that the Warehouse 
Receipts Act affected the bulk sales law is only dictum. The proposition, nevertheless, de- 
mands analysis, since the nature of warehouse receipts as documents of title and the fact that 
pledges are subject to § 3440 of the code (In re Convisser, 6 F. (2d) 177, 178 (C.C.A. oth 1935)), 


indicate that pledges of warehouse receipts covering stock in trade are “‘sales, transfers, or 
assignments” within the meaning of the bulk sales provision. Moreover, § 58 of the Warehouse 
Receipts Act provides that “‘to purchase” shall include to take as mortgagee or pledgee. 

1 y Sutherland, Statutory Construction 460 (Lewis’ ed. 1904); see Smith v. Mathews, 
155 Cal. 752, 103 Pac. 199 (1909); Harrington v. Trustees of Rochester, 10 Wend. (N.Y.) 
547, 550 (1833); and cases cited in note 13 infra. 

™ Mack v. Jastro, 126 Cal. 130, 132, 58 Pac. 372, 373 (1899). 

2 Hibbett v. Pruitt, 162 Tenn. 285, 293, 36 S.W. (2d) 897, 900 (1931); Hoague-Sprague 
Corp. v. Frank C. Meyer Co., 31 F. (2d) 583, 585 (D.C. N.Y. 1929). Contra: State ex rel. 
Finegold v. Board of Com’rs, 29 Ohio App. 364, 371, 163 N.E. 585, 587 (1928). 

13 Boyd v. Huntington, 215 Cal. 473, 482, 11 P. (2d) 383, 386 (1932); Niceley v. Madera 
County, 111 Cal. App. 731, 739, 296 Pac. 306, 309 (1931); Chilson v. Jerome, 1ro2 Cal. App. 
635, 641, 283 Pac. 862, 864 (1929); Hoague-Sprague Corp. v. Frank C. Meyer Co., 31 F. (2d) 
583, 586 (D.C. N.Y. 1929); State ex rel. Gammons v. Sorlie, 56 N.D. 650, 658, 219 N.W. 105, 
108 (1928); Stuart v. Smith, 87 Cal. App. 552, 554, 262 Pac. 348, 349 (1927); 1 Sutherland, 
Statutory Construction 465-66 (Lewis’ ed. 1904). 

4 Cases cited in note 13 supra; 1 Sutherland, Statutory Construction 468-69 (Lewis’ ed. 
1904). 

*S 13 F. (2d) 239, 242 (C.C.A. oth 1940). 

6 Cal. Gen. Laws (Deering, 1937) Act 9059, § 58, defines a warehouseman who, by § 1, may 
issue warehouse receipts; § 50 requires that receipts shall not issue unless the warehouseman 
has actual possession or control of the goods. 
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argued that by the enactment of the Warehouse Receipts Act with its repealing clause, 
the legislature did not intend to repeal a previous act which, having stricter require- 
ments as to validity, made certain fact situations conclusive proof of invalidity. Lack 
of the notice required by the bulk sales law in transfers of a stock in trade, when not in 
the ordinary course of business, is conclusive proof of invalidity. Thus, to hold that 
warehouse receipts issued without such notice on a stock in trade are invalid would 
not be contrary to the purpose of the Warehouse Receipts Act.'? It would seem, there- 
fore, that the repealing clause of the act was not designed to deny to creditors the pro- 
tection afforded by bulk sales laws."* 

Whether or not other courts will follow the rule of the instant case, the problem of 
legislative policy presented by the 1939 amendment remains. The purpose of bulk 
sales laws,’® to protect creditors from secret transfers, is easily defeated when, with 
no other formality than the pledge of warehouse receipts, the pledgee is given control 
and the right to dispose of a stock in trade to the exclusion of existing creditors.*? How- 
ever legitimate the transactions were in the present case, there could hardly be an 
easier method whereby a debtor, in collusion with a warehouseman and pledgee, could 
defraud his creditors, thereby resurrecting the old problem of intent to defraud which 
the conclusive presumption provision of the bulk sales laws was especially designed to 
solve. A specific exemption of warehouse receipts from a bulk sales law is virtually an 
amendment of the Warehouse Receipts Act itself, since it covers a case not expressly 
provided for in the act. The interests of uniformity would not seem to be served, 
therefore, by the 1939 California amendment. 


Taxation—Income Tax—Proceeds from Land Converted by Agreement from Sepa- 


rate into Community Property—[Federal].—The petitioner and his wife, residents of 
Oregon (a non-community property state), executed a written agreement purporting 
to convert into community property all property then owned or thereafter acquired by 
either of them. Relying upon this agreement, they divided, as community income, 
proceeds derived from land held in Washington and Idaho (community property 
states) and filed separate income tax returns. Some of the land in Washington was 
managed by a partnership of the petitioner and his brother who held as tenants in 
common. Both partners had been Washington residents but had removed to Oregon 
subsequent to the formation of the partnership. The commissioner’s ruling that the 
entire income was taxable to the petitioner was upheld by the Board of Tax Appeals on 
the ground that the partnership interest, being personalty, was subject to the law of 


‘7 It is recognized in the act itself that the act does not cover every conceivable case. § 56. 

* It should be noted that in those states which, in lieu of the repealing clause of the Ware- 
house Receipts Act, repealed specific enactments, each of the repealed laws dealt with ware- 
housing or warehouse receipts. 


*9 See Billig, Bulk Sales Laws: A Study in Economic Adjustment, 77 U. of Pa. L. Rev. 
72 (1928). 

*° The amendment merely requires that copies of warehouse receipts be kept at the ware- 
houseman’s principal place of business within the county in which the goods are stored and be 
open to inspection on written order of the holder of the receipts. This affords no protection to 
existing creditors who inspect these copies only to find that a pledgee has authorized the re- 
lease and disposal of the goods covered by them. 
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the domicil, Oregon.' On appeal, held, that the agreement gave the wife a vested com- 
munity interest in the land and proceeds therefrom, for which income the petitioner and 
his wife could file separate returns, but that the portion of income attributable to the 
petitioner’s personal services was separate property. Order reversed. Black v. Com'r 
of Internal Revenue.? 

Post-nuptial agreements changing the status of property from separate to com- 
munity have not been expressly recognized in the majority of community property 
states, Washington being an exception.’ The instant case is complicated by the pres- 
ence of the following circumstances: (1) the contract was executed by non-residents 
of the state of the situs; (2) the proceeds were imported into a non-community prop- 
erty state; and (3) some of the Washington land was managed by a partnership. There 
is no doubt that the effect of a contract on the title to real estate is determined by the 
law of the situs.‘ Incidental is the question of the ability of a state to extend the bene- 
fits of its community property laws to non-resident spouses owning property within 
its borders. A construction allowing this extension has ordinarily been given com- 
munity property statutes couched in general terms and making no reference to the 
residence of the spouses.s Nor is the consequence of taking proceeds of community 
property from a community into a non-community property state a source of dispute; 
the proceeds retain their character as community property.‘ 

Virtually conceding these points, the government contended that by virtue of the 
control over community property vested in him by statute,’ the husband had the 
right to continue management through the partnership, and that the right to the use 
of the property thus granted the partnership was personalty, a chose in action, which 
the petitioner and his brother took with them to Oregon. Consequently, the govern- 
ment argued, the petitioner’s income was not derived directly from the real estate 
itself, but from a combination of personal services and use of property; his distribu- 
tive share was therefore his separate income under Oregon law. This argument ad- 
mitted that the partnership did not own the land in question. Had the government 
contended that the partnership owned the land, it would have been obliged to estab- 
lish an agreement between the brothers to treat the property as partnership property, 
since the presumption is against the inclusion of real estate among partnership assets.' 
Had no partnership existed it seems improbable that the present litigation would have 
arisen. Yet it should make no difference whether the husband exercises his control 
directly or through a partnership. Thus the government’s contention seems anom- 


* 39 B.T.A. 1068 (1939). 
2 114 F. (2d) 355 (C.C.A. oth 1940). 


3 Volz v. Zang, 113 Wash. 378, 194 Pac. 409 (1920). For discussion see 3 Vernier, Ameri- 
can Family Laws 230-31 (1935); 120 A.L.R. 264 (1939). 
4 2 Beale, Conflict of Laws § 346.6 (1935). 


$ Gratton v. Weber, 47 Fed. 852 (C.C. Wash. 1891); see discussion in Hammonds v. Com’r, 
106 F. (2d) 420, 423 (C.C.A. roth 1939). 


6 Edwards v. Edwards, 108 Okla. 93, 223 Pac. 477 (1925); Rest., Conflict of Laws §§ 291-92; 
2 Beale, Conflict of Laws § 292.1 (1935). 


7 Wash. Rev. Stat. Ann. (Remington, 1932) § 6893. 


* Adams v. Blumenshine, 27 N. M. 643, 204 Pac. 66 (1922); Picetti v. Orcio, 57 Nev. 52, 58 
P. (2d) 1046 (1936), aff’d on rehearing 57 Nev. 65, 67 P. (2d) 315 (1937). 
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alous: if a husband shared his control with a partner and later moved to a common 
law state, title to all proceeds, at least for income tax purposes, would vest in him; 
but if he alone exercised control, the character of the proceeds as a community income 
would not be altered.® 

It is well settled that in all community property states husband and wife may file 
separate income tax returns, dividing equally between them income derived from com- 
munity property and from the earnings of each.’* This rule is based on the court’s 
construing the word “of” in the phrase “net income of every individual’’™ to denote 
ownership."? Under community property law the interest of the wife is equal to that of 
the husband; it follows that each may be taxed for but one-half of the community in- 
come. The respective interests of the spouses depend upon state law.'3 By changing 
its law,'4 a state may gain for its married taxpayers advantages enjoyed by spouses in 
community property states.'s 

The instant case is significant as a new application of the doctrine of Poe v. Sea- 
born,'® although separately each of the questions involved has been decided. The case 
accords with each of these decisions. In Hammonds v. Com’r of Internal Revenue*’ the 
plaintiff wife and her husband, Oklahoma residents, were upheld in dividing, as com- 
munity income, proceeds from the sale and assignment of Texas oil and gas leases 
(which under Texas law are interests in real estate) originally acquired by the wife as 
direct compensation for personal services (property acquired in Texas in this fashion 
being community property), although by Oklahoma law the wife’s earnings are her 
separate property."® Furthermore, for the purposes of determining taxable income, the 


9 Cf. Rucker v. Blair, 32 F. (2d) 222, 224 (C.C.A. oth 1929). 

© Poe v. Seaborn, 282 U.S. 101 (1930) (Washington); Goodell v. Koch, 282 U.S. 118 (1930) 
(Arizona); Hopkins v. Bacon, 282 U.S. 122 (1930) (Texas); Bender v. Pfaff, 282 U.S. 127 (1930) 
(Louisiana); United States v. Malcolm, 282 U.S. 792 (1931) (California). The resultant bene- 
fits are two-fold: each spouse is taxed individually at a lower rate, provided that the total 
family income is sufficiently large so that division into two returns avoids the advancing rates; 
together the spouses may treat as “‘earned income” an amount double that allowed an indi- 
dividual taxpayer, for even though the husband be the sole earner, the wife, in making a re- 
turn for one-half of his earnings, may treat them as “‘earned income” and thus benefit from 
the lower rates imposed upon that category. McLarry v. Com’r, 30 F. (2d) 789 (C.C.A. sth 
1929); Graham v. Com’r, 95 F. (2d) 174 (C.C.A. oth 1938). The gains from the application 
of this doctrine of community property to income taxation are confined to a relative few. 
Labovitz, The Community Property System—Its Relation to Income, Estate, and Inherit- 
ance Taxation, 9 Tax Magazine 286, 328 (1931). 

™ “The language has been the same in each act since that of February 24, 1919, 40 Stat. 
1057.” Poe v. Seaborn, 282 U.S. 101, 109 n. 1 (1930). The provision at present is contained in 
Int. Rev. Code §§ 11 and 12(a) (1939). 

™ Poe v. Seaborn, 282 U.S. 101, 109 (1930). 

3 This was conceded by the commissioner in Poe v. Seaborn, 282 U.S. 101, 110 (1930). 

™4 See discussion in United States v. Malcolm, 282 U.S. 792 (1931). 


*s Compare Com’r v. Hart, 76 F. (2d) 864 (C.C.A. 6th 1935), with Cooley v. Com’r, 75 F. 
(2d) 188 (C.C.A. rst 1935), cert. den. 295 U.S. 747 (1935) (tenancy by the entirety cases). 
16 282 U.S. 101 (1930). 


"7 106 F. (2d) 420 (C.C.A. roth 1939). 
"8 Cf. Johnson v. Com’r, 88 F. (2d) 952 (C.C.A. 8th 1937). 
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courts have recognized agreements between husband and wife converting community 
into separate property.? 

The holding in the principal case presents again the question of the wisdom of main- 
taining what the dissenting judge termed “‘this patent discrimination against the great 
majority of citizens of the United States.” Poe v. Seaborn, the dissent argued, did not 
decide that the law of the state of the taxpayer’s residence or of the situs of the income 
must be applied in determining the question as to whom community income was 
taxable, since the commissioner had conceded that the answer was to be found in 
state law. The dissenting judge then urged that the word “of” in the phrase “net in- 
come of every individual” be so interpreted as to give “a uniform application to a 
nation-wide scheme of taxation.”’?° 

But these considerations are not strictly pertinent to the instant case, however 
forceful they may be as criticisms of the application of the community property doc- 
trine to income taxation in general. There is present in this case no element of “patent 
discrimination,” since married couples in all states can so arrange their property as to 
enable division of the proceeds for tax purposes. Nor is the instant case an example 
of lack of uniformity in the application of the tax statute; in fact the only significant 
difference between this and a similar transaction involving land in a common law state 
lies in the name of the tenure created by the voluntary act of the parties. Discrimina- 
tion and lack of uniformity are flagrant only in regard to the treatment of current earn- 
ings, which may be divided for income tax purposes by spouses in community prop- 
erty states and not elsewhere. It is primarily in relation to this aspect of the problem 
that the issues raised by the dissent are of significance. 


Torts—Negligence—Used Car Dealer’s Liability for Injury to Third Party— 
[Illinois]—A person bought a low-priced used car on conditional sale. He failed in two 
attempts to pass an ordinance-required safety test' because of unequalized brakes, and 
each time returned the car to the dealer for repair. Subsequently, in a collision the 
purchaser lost control of the car which ran onto the sidewalk, killing a bystander. In an 
action for death damages against the purchaser and the dealer, it was alleged that the 
latter had failed to equip the car with proper brakes or to repair them after being in- 
formed of their faulty condition. The action against the purchaser was voluntarily 
dismissed. Upon appeal from a directed verdict for the defendant dealer, held, that 
where a used car purchaser has notice of a mechanical defect in the car, the used car 


*9 Income tax cases involving agreements converting property from community to sepa- 
rate property: Helvering v. Hickman, 70 F. (2d) 985 (C.C.A. 9th 1934); Marshall v. United 
States, 26 F. Supp. 474 (Ct. Cl. 1939), cert. den. 308 U.S. 597 (1939); Van Every v. Com’r, 
108 F. (2d) 650 (C.C.A. oth 1940), cert. den. 309 U.S. 689 (1940). Cf. United States v. Good- 
year, 99 F. (2d) 523 (C.C.A. oth 1938) (estate tax case). 

2° Burnet v. Harmel, 287 U.S. 103, 110 (1932). 


2t Compare the cases distinguishing between an assignment of future income and a tranfer 
of a property interest from which income is derived. Lucas v. Earl, 281 U.S. 111 (1930); 
Burnet v. Leininger, 285 U.S. 136 (1932); Hall v. Burnet, 54 F. (2d) 443 (App. D.C. 1931), 
cert. den. 285 U.S. 552 (1932); Nelson v. Ferguson, 56 F. (2d) 121 (C.C.A. 3d 1932), cert. den. 
286 U.S. 565 (1932). 


* Chicago Rev. Code (1939) § 27-83. 
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seller is not liable to a third party stranger injured as a result of the defect. Judg- 
ment affirmed, with one justice dissenting. Trust Co. of Chicago v. Lewis Auto Sales? 

The instant case treats the conditional vendor-defendant’s liability to third persons 
for injuries caused by mechanical defects as that of a secondhand dealer.’ It has been 
said that such a dealer’s duty of due care in rebuilding a car is analogous to that of a 
manufacturer.4 Under MacPherson v. Buick Motor Cos the manufacturer of auto- 
mobiles owes a duty® of reasonable care in construction and inspection to the pur- 
chaser from the dealer, the requirement of privity of contract no longer being a de- 
fense. Subsequent cases have extended the protection of the rule to guests and to per- 
sons using the automobile with the purchaser’s consent.? The court in the instant case, 
however, denied the applicability of the MacPherson case because the plaintiff was 
not the purchaser. But the court’s distinction does not seem entirely compelling. 
Since the purchaser from the used car dealer is, in fact, a party to the contract, the 
injured bystander is in a situation analogous to that of the “third-party”’ retail pur- 
chaser in the MacPherson case. Nevertheless, the instant case may always be “dis- 
tinguished” from the MacPherson line of cases on the time-honored ground that if this 
action succeeded recovery would be allowed to an “unlimited class” of third parties.* 

? 306 Ill. App. 132, 28 N.E. (2d) 300 (1940). 

3 Plaintiff’s attempt to base defendant’s liability on defendant’s security title failed in view 
of Ill. Rev. Stat. (1939) c. 954, § 106(d) (Uniform Act Regulating Traffic on Highways), ac- 
cording to which the “conditional vendee .... shall be deemed the owner for the pur- 
pose of this Act; cf. Uniform Motor Vehicle Registration Act, § 19. The question of owner- 
ship under a conditional sales contract may be important, however, in those jurisdictions 
in which the “owner”’ is liable for the driver’s negligence. In some of the vicarious liability 
statutes the vendor under a conditional sales contract is expressly excluded. For references 


see Statutory Liability of Owners for the Negligence of Persons Operating Automobiles with 
the Owner’s Consent, 21 Minn. L. Rev. 828 n. 20 (1937). 


‘Flies v. Fox Bros. Buick Co., 196 Wis. 196, 218 N.W. 860 (1928). Such a view might be 
doubtful with regard to new car dealers as they are under no obligation to test their articles in 
order to discover latent defects. Shroder v. Barron-Dady Motor Co., 111 S.W. (2d) 66 (Mo. 
1937). See Shepard v. Kensington Steel Co., 262 Ill. App. 117 (1931), relied upon by the court 
in the principal case. 

S217 N.Y. 382, 111 N.E. 1050 (1916). The MacPherson rule is recognized in Illinois. 
Rotche v. Buick Motor Co., 358 Ill. 507, 193 N.E. 529 (1934). 


® As to the issues of policy which are involved in a discussion of duty and proximate cause 
see Gregory, Proximate Cause in Negligence—A Retreat from “Rationalization,” 6 Univ. 
Chi. L. Rev. 36, 38 (1938). 

7 See Waterman v. Liederman, 16 Cal. App. (2d) 483, 60 P. (2d) 881 (1936). The MacPher- 
son rule was further extended to those third parties who are in the “vicinity of probable use.’’ 
Rest., Torts § 395 (1934). See in general, Manufacturers’ Liability—MacPherson v. Buick 
Comes of Age, 4 Univ. Chi. L. Rev. 461 (1937). The court in the instant case relies on Shepard 
v. Kensington Steel Co., 262 Ill. App. 117 (1931), which repudiates the extension of liability to 
third parties other than users of the car with the purchaser’s consent, although that case 
concerned a new car dealer; cf. Bergstresser v. Van Hoy, 142 Kan. 88, 45 P. (2d) 855 (1935), 
also cited by the court. 


* The fear of unlimited litigation has been expressed repeatedly, e.g., Shepard v. Kensing- 
ton Steel Co., 262 Ill. App. 117 (1931). But cf. Fent v. Toledo, P. & W. R. Co., 59 Ill 
349 (1871), and Comment on § 28 of the Draft for a Uniform Sales Act, 1940 (Report to the 
National Conference of Commissioners on Uniform State Laws, Philadelphia, 1940). 
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To distinguish the present case from Flies v. Fox Bros. Buick Co.,® where a pedes- 
trian recovered from the secondhand dealer, the court points out that in that case a 
representation of the brake’s condition was made to the purchaser, upon which he 
relied.*° The justification for the decision in the Flies case may be that the dealer 
should reasonably expect reliance upon a representation to forestall any inspection for, 
or repair of, the defects. But also, it seems that a dealer, such as the defendant, who 
sells a low-priced" used car on time, without representing either that the car is sound or 
unsound, may reasonably anticipate that the purchaser will use the car without change 
because of his financial inability to repair it.** This same reasoning would also cover 
the case where the purchaser to whom no representation was made had actual notice 
of the defect in the car. Thus, on broad social considerations one may question the 
applicability of the view, stated in the instant case, that the purchaser’s having notice 
of a defect precludes the third party’s recovery. As a matter of fact, the examination 
of the authorities cited by the court*’ shows a qualification of this notice rule to the 
effect that the dealer is liable to the third party in spite of notice if he had reasonable 
cause to expect the purchaser to use the car without repair."4 


9 196 Wis. 196, 218 N.W. 860 (1928). 


%° The following deal with a secondhand dealers’ liability to third parties upon a war- 
ranty basis: Nelson v. Healey, 151 Kan. 512, 99 P. (2d) 795 (1940); Jones v. Raney Chev- 
rolet Co., 217 N.C. 693, 9 S.E. (2d) 395 (1940); Curby v. Mastenbrook, 288 Mich. 676, 286 
N.W. 123 (1939); Egan Chevrolet Co. v. Bruner, 102 F. (2d) 373 (C.C.A. 8th 1939); Manu- 
facturers’ and Vendors’ Liability without Fault to Persons Other Than Their Immediate 
Vendees, 33 Col. L. Rev. 868 (1933). As to manufacturers’ warranties consult Baxter v. Ford 
Motor Co., 168 Wash. 456, 12 P. (2d) 409 (1932), and cases commented upon by Leidy, 
Another New Tort ?, 38 Mich. L. Rev. 964 (1940). 


t The transcript of the instant case discloses that the car was bought for eighty-five dollars 
with a fifteen-dollar down payment. For a history of the used car business see Isaacs, Install- 
ment Selling: The Relation between Its Development in Modern Business and the Law, 
2 Law & Contemp. Prob. 141 (1935). 


12 Rest., Torts § 389, comment c (1934). A similar consideration can, perhaps, also justify 
the usual distinction between borrowed and hired automobiles as to the bailor’s liability to 
third parties. Rest., Torts §§405, 408 (1934). The gratuitous bailor can reasonably expect the 
bailee to inspect and, if necessary, to repair the car. The responsibility toward the public thus 
being shifted to the bailee, the bailor is not held liable for injuries caused by the defective 
condition of the car. However, one who lets automobiles for hire is under a duty to inspect the 
car in order to protect the public. Saunders System Birmingham Co. v. Adams, 217 Ala. 621, 
117 So. 72 (1928). And so is the seller of a car lending it to the prospective purchaser “to 
try it out.” O’Connell v. Dellert, 3 Conn. Supp. 25 (Super. Ct. 1935), quoting Rest., Torts 
§§ 388-89 (1934). 


*3 Foster v. Ford Motor Co., 139 Wash. 341, 246 Pac. 945 (1926), and Bergstresser v. Van 
Hoy, 142 Kan. 88, 45 P. (2d) 855 (1935), quoting Rest., Torts § 388 (1934). The former case, 
however, may be distinguished from the instant case in that it concerns the dealer’s liability 
to the purchaser’s driver for a defect in a car that was capable of safe use by one knowing its 
true character. Notice to the purchaser has here a direct bearing on the injured’s situation 
since the seller could reasonably expect that the purchaser would duly notify his driver. This 
argument seems to fail in cases involving the claim of a third party in no way connected with 
the purchaser. 


4 Rest., Torts § 389 (1934). See Bryson v. Hines, 268 Fed. 290 (C.C.A. 4th 1920). This 
modification of the notice rule means a complete deviation from its historical basis, i.e., a theory 
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The plaintiff, in addition to basing his claim on a dealers’ liability, contended that 
the defendant was liable also as a repairman,"s for failure to fix the brakes after receiv- 
ing notice that they were defective. As to this contention, probably there can be no 
liability where the uncorrected defect is known to the owner after he re-acquires the 
car. This statement seems plausible even if the repairer has reasonable cause to be- 
lieve that the car would be used without further repair, because the repairer, as op- 
posed to the dealer, has no alternative but to deliver the car. 

There is some evidence to indicate that in jurisdictions without compulsory liabil- 
ity insurance, the frequent financial irresponsibility of owners and operators of auto- 
mobiles may have been one of the factors which led the courts to the creation of manu- 
facturers’ and dealers’ liability.‘7 Similar considerations might cause the courts to 
extend such liability to secondhand dealers, in order to make them liable to a third 
party injured as a result of a defective condition of the car. Additional justifications 
which may be resorted to for this extension are: (1) the similarity between the func- 
tions of a secondhand dealer who reconditions a used car and of a manufacturer of a 
new car; (2) the greater likelihood of hidden defects in a used car coupled with an in- 
sufficiency of the purchaser’s funds to have the car properly inspected; and (3) the 
purchaser’s probable ignorance of the true condition of the used car he bought. It is 
suggested that a reinforcement of the above view would result from a modification of 
the “safety-sticker’”’ statutes® so that the secondhand dealer would be required not 
to sell a car without a certificate of approval. A general legislative solution of the 
whole problem could perhaps be included in the new proposed “Draft for a Uniform 
Sales Act, 1940’"® which undertakes to regulate the manufacturers’ liability.*° This 


of fraud and deceit. If the seller had reasonably to expect that the car would be used without 
repair in spite of notice, his ‘‘deceit’’ is still rendered ineffectual by the purchaser’s knowledge. 
Berry, The Law of Automobiles § 1632 (4th ed. 1924). 


*S The law of the repairman’s liability to third parties is not settled. Recovery was denied 
for the lack of privity of contract in Hanson v. Blackwell Motor Co., 143 Wash. 547, 255 Pac. 
939 (1927); Earl v. Lubbock, [1905] 1 K.B. 253; but was granted in Hudson-v. Moonier, 102 F. 
(2d) 96 (C.C.A. 8th 1939); Kalinowski v. Truck Equipment Co., 237 App. Div. 472, 261 N.Y. 
Supp. 557 (1933); see Rest., Torts § 404 (1934); Liability of Motor Repairers for Accidents 
Caused on the Highway through Inefficient Repairs, 73 Irish L.T. 201 (1939); Liability of 
Suppliers of Chattels to Third Persons, 38 Mich. L. Rev. 116 (1939). 

*6See Wissman v. General Tire Co., 327 Pa. 215, 192 Atl. 633 (1937). 


17 It is perhaps not without significance that the problem of the automobile manufacturers’ 
liability to third parties does not arise in countries with compulsory liability insurance for 
automobile operators and owners. Cf. Déak, Automobile Accidents: A Comparative Study of 
the Law of Liability in Europe, 79 U. of Pa. L. Rev. 271 (1931). For statistical data see Report 
by the Committee to Study Compensation for Automobile Accidents 207 (1932 ‘Columbia 
Report”). The so-called ‘‘Financial Responsibility Laws” enacted in the majority of states 
cannot solve the problem adequately as they do not protect the victims of first offenders. 
Legislative and Judicial Assistance to Automobile Accident Victims—Compulsory Insurance, 
Financial Responsibility Laws and Automobile Accident Compensation, 16 N. Y. U. L.Q. Rev. 
126 (1938). 

18 See, e.g., Chicago Rev. Code (1939) § 27-83. 


19 Draft for a Uniform Sales Act, 1940 (Report to the National Conference of Commissioners 
on Uniform State Laws, Philadelphia, 1940). 


2° It should be noticed that § 28, by introducing an ‘assumption of responsibility” termi- 
nology and by restricting the liability to “legitimate’”’ users, seems to return to a contract 
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extension of liability is further supported by the consideration that the used car dealer 
is such an essential unit in the system of merchandising automobiles that without the 
used car turnover, the volume of new car sales would be smaller. At the same time, 
the secondhand car business under the prevalent trade-in arrangement owes its 
existence mainly to the sales of new cars. Thus it should share the overhead costs of 
distribution with the manufacturer and other dealers and should be no more immune 
than they from the obligation to deliver cars free from defects. This is especially true 
in view of the fact that the duty of manufacturers, dealers and repairmen to elimi- 
nate discoverable defects arises from the foreseeability of possible harm to third per- 
sons if they do not remedy the defects—a foreseeability of harm no more apparent in 
their case than in that of a used car dealer. This solution, however, may be unpopular 
because of a fear that the secondhand dealers will be unable to carry this additional 
burden." Buta slight rise in prices calculated on the basis of an increase in costs caused 
by insurance against the additional liability would be all that is necessary. This slight 
trade disadvantage would be negligible compared with the protection thus afforded to 
the public. 


Wills—Implied Revocation—Remarriage by Testatrix—{Nevada].—The probate 
of a testamentary instrument executed by a married woman, who was later divorced 
and remarried, was contested by her second husband. The instrument, which was 
never explicitly revoked, originally provided for the decedent’s two minor children 
and her first husband, but by codicil the bequest to the first spouse was revoked two 
months before the divorce. At the time of the testatrix’s death, two months after the 
second marriage, no provision had been made by her for the second husband. On ap- 
peal from the decree of the district court admitting the instrument to probate, held, 
the will made by a married woman is not revoked by a subsequent marriage of the 
woman to another man. Judgment affirmed. Jn re Walters’ Estate.* 

Application of the doctrine of implied revocation raises two questions. First, does 
the doctrine express the general principle that any change in domestic relations oper- 
ates as a revocation, especially if new duties arise, or is its application limited to a 
few, narrowly defined situations? Second, since the legislature has acted to remove the 
usually alleged reason for the rule that marriage revokes the testamentary instrument 
of a woman, namely, the testamentary incapacity of married women, has the rule 
likewise ceased to exist? 

There were two reasons given at common law for the revocation of a woman’s will 


theory. It might be methodically correct to exclude the bystander from the regulations of a 
“Sales” Act, but this proceeding may easily lead to an argument from the contrary denying 
liability even under a tort theory. Section 28(2) defines the manufacturer as a “‘person who 
processes or assembles goods which he thereafter markets for ultimate use in consumption.” 
It might be advisable expressly to include the secondhand dealer. 

*t As to the similar fear of discouragement of enterprise which would be caused by an ex- 
extension of liability, see Labatt, Negligence in Relation to Privity of Contract, 16 L. Q. Rev. 
168 (1900). 

* 104 P. (2d) 968 (Nev. S. Ct. 1940). The husband was totally excluded from testatrix’s 
estate unless mentioned in the will since Nevada law provides for neither estate by curtesy nor 
a statutory share. Nev. Comp. Laws (Hillyer, 1929) §§ 3361, 9906. 
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upon marriage. The rule usually cited was the doctrine of implied revocation by 
change of circumstances, explained upon the consideration that a person is presumed 
to revoke his will in the event of important changes in his family status.2 The other 
reason for revocation was that upon marriage a woman lost her legal personality and 
became, therefore, incapable of making or having a will.+ 

The doctrine of implied revocation is explained by a presumption of change in in- 
tent, hence it is not favoreds since it confuses the actual intent of the individual testator 
with the presumed intent of testators in general.* It has been occasionally held that 
any change in circumstances which would create new moral duties would revoke a 
prior will.? In states where the statutes provide for or have been construed to allow 
revocation by implication, it has been held that a divorce accompanied by a property 
settlement constitutes such a change in circumstances as to revoke a testamentary 
instrument.* With possibly one exception,? however, there are no American cases, 
which in the absence of statutory provisions,’* have held that a divorce alone will re- 
voke a will.” 

Adjudicated cases,'* on the question of whether the second marriage of a testatrix 
revokes an instrument executed during a previous marriage have, with one exception,"3 
held that the instrument is not revoked by implication. Some of these cases involved 
statutes similar to that in the principal case, which enactment provides that the will 


24 Kent, Comm. *s52r. 3 1 Schouler, Wills 732 (6th ed. 1923). 

4 Atkinson, Wills § 72 (1937); 2 Bl. Comm. *497-99. 

5 See, e.g., In re Adler’s Estate, 52 Wash. 539, 100 Pac. 1019 (1909). 

6 “Every material addition to the property of a testator, or alteration in the circumstances 
of his family, varies his relations and duties, either in kind or degree, and might be made the 
ground of very plausible and pathetic claims upon the Court for the application of this doc- 
trine of a presumed revocation. Courts would be running the hazard of substituting their will 
for that of the testator.” Brush v. Wilkins, 4 Johns. Ch. (N.Y.) 506, 519 (1820). 

7 Morgan v. Ireland, 1 Idaho 786 (1880) (will of husband made during the first marriage 
deemed revoked by subsequent marriage); Young’s Appeal, 39 Pa. 115 (1861) (antenuptial 
will of woman deemed revoked by birth of unmentioned son). But see Jones’s Estate, 211 Pa. 
364, 385, 60 Atl. 915, 923 (1905). 

* Lansing v. Haynes, 95 Mich. 16, 54 N.W. 699 (1893); Donaldson v. Hall, 106 Minn. 502, 
119 N.W. 219 (1909). 

»Inre McGraw’s Estate, 228 Mich. 1, 7, 199 N.W. 686, 688 (1924). See note by Puttkam- 
mer, 21 Ill. L. Rev. 282 (1926). 

te Minnesota and Washington are the only states which have provided for revocation of a 
will by divorce as to the provisions in favor of the divorced spouse. Minn. Stat. (Mason, 
1927) §§ 8741, 8742, and Wash. Rev. Stat. Ann. (Remington, 1932) § 1390. 

™ See 25 A.L.R. 49 (1923); 37 A.L.R. 312 (1925); 42 A.L.R. 1289 (1926); Evans, Testa- 
mentary Revocation by Divorce, 24 Ky. L.J. 1 (1935). 

* Decided under statutes similar to that involved in the instant case are: In re Burton’s 
Will, 4 Misc. 512, 25 N.Y. Supp. 824 (1893); In re Comassi’s Estate, 107 Cal. 1, 40 Pac. 15 
(1895); Hibberd v. Trask, 160 Ind. 498, 67 N.E. 179 (1903); In re McLarney’s Estate, 153 
N.Y. 416, 47 N.E. 817 (1897); In re Lufkin’s Estate, 32 Hawaii 826 (1933); cf. Chapman v. 
Dismer, 14 App. D.C. 446 (1899); In re Ward, 70 Wis. 251, 35 N.W. 731 (1887); In re Van 
Guelpen’s Estate, 87 Wash. 146, 151 Pac. 245 (1915). 

*3 In re Van Guelpen’s Estate, 87 Wash. 146, 151 Pac. 245 (1915). 
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of an unmarried woman shall be revoked by her subsequent marriage.'¢ Simply upon 
the basis of the text of the statute it was held that the will of a married woman is 
not revoked by a subsequent marriage."s In addition some of the adjudicated cases 
have held that statutory enactments giving a married woman full power to hold and to 
dispose of property have rendered the common law rule of revocation of a woman’s 
will ineffective.*® 

The doctrine of implied revocation, limited as it is to the common law applications, 
is not broad enough to cover the modern domestic situations which occur as a result 
of divorce and remarriage. The only argument that can be advanced to substantiate 
limiting the application of the implied revocation doctrine to a first marriage is an 
historical one.*? As the result of common acceptance of divorce and remarriage by 
contemporary society, the legislatures of some states have broadened the doctrine of 
implied revocation to include the circumstances of divorce** and all marriages."® 

If Nevada were still operating under the common law, the will of the testatrix 
would have been revoked. The application of a statute providing for revocation of 
an unmarried woman’s will by marriage and the lack of adaptability of the common- 
law rules to the instant situation required the court to admit the instrument to pro- 
bate, although it is evident that in the absence of statutory provisions excluding the 
wills of married women from revocation by marriage, the court would have preferred 
to do otherwise." The question of whether a divorce or a subsequent or second mar- 
riage, or both, should operate as a revocation of a will is for the legislature.” 


14 ‘*A will executed by an unmarried woman shall be deemed revoked on her subsequent 
” Nev. Comp. Laws (Hillyer, 1929) § o915. 

*s Cf. In re Lufkin’s Estate, 32 Hawaii 826 (1933); Virginia & T. R. Co. v. Elliott, 5 Nev. 
358, 364 (1870). 

*6 Kelly v. Stevenson, 85 Minn. 247, 249, 88 N.W. 739, 740 (1902). 

7 The ecclesiastical courts had jurisdiction over will contests, and neither the canon law 
nor the English common law recognized divorce. 1 Page, Wills § 521 (2d ed. 1928); Rogers, 
Ecclesiastical Law 323 et seq. (1840). 

18 Note 11 supra. 


19 Til. Ann. Stat. (Smith-Hurd, Supp. 1940) c. 3, § 46: “‘. . . . Marriage by the testator shall 
revoke any existing will executed by the testator prior to the date of the marriage.’’ Cf. Mc- 
Junkin v. Moody, 9 S.E. (2d) 209 (S.C. 1940), decided under a comparable statute and holding 
that the will of a male testator was revoked by remarriage. 

2° Note 4 supra and accompanying text. 

21 In re Walters’ Estate, 104 P. (2d) 968, 974 (Nev. 1940). 

#2 In re Lufkin’s Estate, 32 Hawaii 826 (1933), was decided under a statute which pro- 
vided that the will of an unmarried woman shall be deemed revoked on her subsequent mar- 
riage. Hawaii Rev. Laws (1925) § 3326. While the case was pending in the supreme court the 
legislature amended the statute to provide that a will executed by any woman shall be deemed 
revoked upon her thereafter entering into marriage. Hawaii Rev. Laws (1935) § 4920. 
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Public Policy. Ed. by C. J. Friedrich and E. S. Mason. Cambridge: Harvard Uni- 
versity Press, 1940. Pp. xiii, 391. $3.50. 

Public Policy is a new yearbook, representing the tone of conversation and research 
at the Graduate School of Public Administration at Harvard. We are told that at Cam- 
bridge they have almost “integrated” the so-called social sciences. Economists and 
students of government, lawyers and political theorists live and labor together on 
problems of common interest, cheerfully sharing their several mysteries. Despite the 
idyllic propaganda, however, the first product of this association is healthy and inter- 
esting. 

Viewed as a whole, the collection leaves one strong impression. The contributors 
are surprisingly united in their interest and in their conclusions. They are concerned 
chiefly with the changing relation of the American state to the life of the American 
economy. Almost all the essays are addressed to the decisions of domestic policy 
which confronted the government in the doldrum period of the New Deal, just before 
the war. Commenting on the problems of that remote time, the contributors to Public 
Policy accept it as axiomatic that the state has a heightened responsibility for trade, 
employment, and economic welfare generally. By and large, they are optimists in 
agreeing that the state has at its disposal political instruments with which such an en- 
larged responsibility can be fulfilled; they are gradualists in contending that a measure 
of stability in employment could have been achieved in pre-war United States (and 
may be hoped for in the post-war commonwealth) without great changes in the institu- 
tional or political fabric of society. 

On the economic side, this conception of an appropriate Grand Domestic Strategy 
for the American government emerges mainly in the essays by E. S. Mason, Donald 
Wallace and A. H. Feller, perhaps the strongest group of papers in the book. All three 
are preoccupied with price behavior and price control. Yet the conclusion they assert 
is that from the point of view of employment in the whole economy, price policy’ is of 
secondary importance. 

The view these men take of the economics of employment, the starting place of 
their argument, is one now generally familiar as orthodox learning. The difference be- 
tween a boom and a slump in this society, the story goes, depends on the rate at which 
investments in capital equipment are undertaken. The modern economy was built in 
an irregular series of rushes of investment, the responses of enterprise to a variety of 
stimuli: the Napoleonic Wars and the discovery of gold in California, Alaska and the 
Transvaal; the Civil War, the World War and the building of railroads. These acci- 
dents had great and beneficent economic consequences for one reason only; they all re- 
sulted in intense investment, full employment, and therefore in rapid expansion of 
output and of capacity. Expansion of this kind can be attained without the tragedy 

* By price policy I mean the totality of the ways in which government affects the prices 
of goods: patent laws and anti-trust laws, tariffs, purchases, labor laws, and agricultural 
program. 
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of war, or the melodrama of a gold rush, but only by a careful coordination of all the 
aspects of government behavior which may affect the rate of investment. In such a 
program for increasing and stabilizing employment, prices are significant in relation to 
other economic factors. “High” prices in a competitive sector of the economy may 
signal high profits, and therefore a tendency towards expansion among private inter- 
ests; on the other hand, “high” prices may represent the assertion of monopolistic 
power, and the effective throttling of impulses in the direction of enlarged production 
and employment. The amount of employment, the crucial object of public economic 
policy, is a function of investment, and the organization of industry is important to em- 
ployment insofar as it influences investment. It follows that the primary political in- 
struments needed to fulfil a program of expansion are those which most directly con- 
cern investment and employment: the budget, the banking system, the tax laws and 
the laws affecting corporate action and the securities markets. Policy towards compe- 
tition may be a vital influence for or against expansion; it is widely believed, for exam- 
ple, that monopolistic organization in industry intensifies slumps, and restricts the for- 
ward movement during booms. What Mason and Wallace and Feller urge is that price 
policy cannot be expected to produce booms alone. 

Yet the fact that in this book twice as much space is devoted to competition as to 
monetary and fiscal policy is not an accident. It reflects the deep-seated American 
belief, only now being modified, that the root of all economic troubles is the system of 
Big Business: that is, the prevailing pattern of concentrated ownership and non-com- 
petitive organization in industrial life. The consequence of this view has been that 
both students and statesmen have devoted themselves to problems of economic organi- 
zation—to the law and economics of combinations in restraint of trade, in particular— 
often to the exclusion of other issues of public economic policy. This was a natural at- 
titude during the first thirty years of this century, a time when prolonged depression 
seemed to have disappeared. And as a result we were taught to consider the public 
control of business as primarily a problem in the control of competition, either through 
administrative agencies regulating public service monopolies, or in the lively trial-by- 
combat of the anti-trust laws. Casebooks and texts on the subject contain little beyond 
the law of competition. Popular writing, as always, is a battle of slogans. The evils of 
unregulated competition—the law of the jungle, we are sometimes told—are compared 
with the friendly cooperativeness of life in a trade association. “Under-consumption” 
and “over-production” are identified as the twin sins of the competitive system, and 
higher wages prescribed as the remedy. The periodic slumps of the economy are said 
to call for heroic remedies, involving “reorganization,” “planning,” “orderly control” 
—favorite ambiguities which in many formulations turn out to identify only simple 
and familiar schemes of cooperation among business men (and sometimes among trade 
unions as well) for fixing prices, wages and output. 

The lesson of the economic essays in Public Policy is that the perspective in which 
problems of price control are considered must be enlarged. Price policy is a vital part 
of public policy, but it is not the only way in which the state intervenes in the economic 
life. Our society is suffering a crisis of economic initiative. The traditional entrepre- 
neur groups have failed, for one reason or another, to utilize resources to the full, and 
as a consequence we are all engaged in the disturbing effort to get used to life in a world 
where enterprise is both public and private. The conception of laissez-faire embodied 
in the anti-trust laws, and in the works of J. B. Clark, may be inadequate for the econ- 
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omy of our day (if, indeed, it has ever been realistic). The state is not an umpire en- 
forcing rules of the game in an autonomous and automatic economic system. For bet- 
ter or worse, for the duration of the war and beyond, we must accept the premise that 
the state is an active participant in the life of the economy, saddled with a considerable 
direct responsibility for employment. Competition is no longer its chief interest in con- 
nection with business; and it is no longer possible to consider a policy for competition 
without also considering the other vital ways in which the economic decisions of the 
state are manifested: its budgets, its taxes, immigration policy, and policy with re- 
spect to the birth rate, the rate of interest and the rate of exchange. What Mason, 
Wallace and Feller contend, and very tellingly, is that the choice of a policy for com- 
petition cannot be made without also deciding on a policy for investment and employ- 
ment. They offer no panaceas, and preach the need of more study, in a wider perspec- 
tive, before satisfactory solutions can be proposed. But they know that imperfect 
knowledge is no excuse for not meeting the challenge of everyday life, and they make 
many detailed criticisms of the course of events. All three feel that enforcement of the 
anti-trust laws is a better general policy than any known alternative, not for the pleas- 
ures of trust-busting alone, but as part of a larger program of expansion, which pro- 
vides for public expenditure, and other forms of stimulus or subsidy for private ex- 
penditure. The three essays proceed by different routes, but come to the same general 
conclusions. Mason makes his point in the course of an analytical description of the 
choices before us with respect to a policy for competition. Wallace, in an outstanding 
essay, investigates representative attitudes towards competition, and presents his own 
view of the issues fully and clearly. Feller undertakes a brief survey of the entire field 
of industrial control, and thus places the traditional problems of government price pol- 
icy in a realistic setting. 

These three papers dramatize a fact which may surprise many lawyers: a large 
number of contemporary economists agree about vital phases of public policy. These 
men are participants in an intellectual tradition which has all the characteristics of a 
School. Its members are generally expansionist in monetary policy, they favor compe- 
tition in business, and a restoration of world trade; they are democrats in social and 
political attitude. They provide, of course, through spokesmen like Keynes, Copeland, 
Hansen and Alvin Johnson, much of the background for progressive political action in 
all the democratic countries. As yet there has been no general statement of the intel- 
lectual universe they envisage, comparable to The Wealth of Nations or Das Kapital. 
The economic essays in Public Policy do not offer panoramic sweep, but they are ex- 
cellent examples of the way in which the attitudes, prejudices and techniques of this 
School may be applied to practical problems of policy. 

The book raises further questions both of economic policy and of political method. 
John P. Miller’s paper, “The Pricing of Bituminous Coal,” is meticulously conceived, 
and adds some light, especially on the theory and practice of that neglected mammoth, 
the Bituminous Coal Act of 1937. Asa criticism of the act, it suffers a little through lim- 
itation of scope. In a book called Public Policy, it is not too much to expect that the 
contribution about the coal problem take sides on the question of whether or not the act 
should be renewed when it expires next spring. Miller preserves an icy academic neu- 
trality. There are several papers on public administration, and two on public finance, 
Merle Fainsod’s comments on the politics of the regulatory process being particularly 
interesting. The volume does not pretend to treat its theme systematically, and some 
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of the most pressing issues of public policy—government spending, international eco- 
nomics, wage policy and tax reform, for example—are dealt with sketchily, if at all. It 
is, in short, a miscellany, and not a symposium on the major issues confronting govern- 
ment. It is not less suggestive or useful for that.? 

EvuGENE V. Rostow* 


Government and Economic Life. By Leverett S. Lyon, Myron W. Watkins, Victor 
Abramson, and Associates. 2 vols. Washington: Brookings Institution, 1939 and 
1940. Pp. xvi, 519 and xi, 780. $3.00 and $3.50. 

The ambitious purpose of this study is “to analyze the relationship of government 
to economic life as a whole in terms of fundamental economic and social functions and 
fundamental government activities.’”* ‘Economic life” as used covers much more than 
“business.” It includes the activities of business firms, of course, but also all other ac- 
tivities by which any goods or services are produced or made available. In this broad 
sense it is, of course, a great segment of the total culture, and the relations between it 
and government have been of first-rate political and practical importance since the in- 
dustrial revolution, and before. Not only is public law surcharged with these relations, 
but a great part of our private law consists of nothing else. What is contract but a 
business deal for which government provides a remedy? Full treatment of the total 
picture would require analysis of half of Corpus Juris and of all that which used to be 
called Political Economy. 

The Brookings authors have not been so foolish as to take on that job. Specifically, 
they have left out the law of property and contract, have said nothing about the tort 
liabilities of business firms (except unfair competition and restraint of trade), and al- 
most nothing about crimes by or against business, except as criminal penalties are used 
to enforce specific regulations. There is little theoretical economics in the book, and 
“government” means government in the United States, not everywhere. 

Even with these omissions, the subject covered is large, diverse, and complicated. 
Within the scope of a review I can do no more than indicate the chapter headings. The 
field is first divided into two major areas, one where government itself is the producer, 
and the other where the main job of production is left to private enterprise. The latter 
is first taken up and is again divided into two areas, one where the law is general, ap- 
plying to all industries, and one where it is special to a single field. General laws are 
first examined, commencing with those that make it easier for businessmen to operate. 

Of this type of general law there are treated in some detail six examples: organiza- 
tional forms for business enterprise, bankruptcy and reorganization procedures, patent 
rights, a monetary mechanism, mechanisms to adjust labor disputes, and the provision 
of standards and of information. The initiated will appreciate at once that each of 
these topics is full of dynamite; here all six must be treated in two hundred pages. The 


2A minor point: while a yearbook is preferable to yet another journal, both to concen- 
trate subject matter and to avoid excess book reviews and binding costs, the editors should 
see to it that their material is indexed in the guides to periodical literature, or their annuals 
will suffer the dark destiny traditionally reserved for Festschriften. 

* Assistant Professor of Law, Yale University. 

* Vol. I, p. ix. 
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treatment (and this goes for the whole book) is in each case descriptive and historical; 
current problems are indicated but not solved. 

Volume I continues with two excellent short chapters on business competition, first 
anti-trust policy and then unfair competition. It is interesting to compare the second 
of these chapters with the recent third edition of Mr. Watkins’ Public Regulation of 
Competitive Practices in Business Enterprise. The comparison demonstrates that much 
can indeed be done by competent people in 51 pages, but that very much more can be 
done in 283. Any new student of the Sherman Act and its successors can very well be- 
gin with the two Brookings chapters, but unless he is very quickly satisfied he will 
surely want to go farther upon several lines. When he does he will find the Brookings 
footnotes excellent. Volume I concludes with six chapters about labor, which are re- 
ferred to by my colleague, W. G. Rice, elsewhere in this Review.? 

Volume II treats first the regulation of certain special fields of private enterprise, 
the chapters being written largely by outside experts. The fields are foreign commerce 
(Frank A. Fetter), public utilities (Ben W. Lewis), transportation (Charles L. Dear- 
ing), agriculture (Edwin G. Nourse), bituminous coal (Eleanor Polard), petroleum and 
natural gas (Aaron Director), and foods and drugs. An adequate discussion of these 
chapters must await someone who is expert in each one of the fields covered, which I 
certainly am not. So far as I am competent to judge they are sober, competent short 
statements, chiefly historical, of the development of policy and public regulation in 
this country in the fields concerned, with an indication of numerous current problems, 
and no panaceas, I found Mr. Fetter’s chapter the most readable, no doubt because he 
expressed his own views with more freedom than the others. 

This part of Volume II goes on to treat two particular “occasions” (the NRA and 
the World War) when an especially ambitious program of business regulation has been 
tried. Again, comparisons are interesting. One can learn something of the NRA from 
the chapter in the present book, but if he wants to find out much about it he had better 
go direct to the earlier Brookings book, The National Recovery Administration, in which 
Mr. Lyon also had a leading part. 

The study now returns to government production, the chief work being done by 
Paul T. Homan. The role of government as a producer of final goods and services is 
studied, with special chapters on public relief and social security. The chapter on re- 
lief discloses clearly the confusion of objectives and changes of procedure that have 
cost so many headaches these last years. The other chapters resemble the balance of 
the book: restrained, competent, chiefly historical, short statements, with no explosion 
of the underlying dynamite. Neither Mr. Lilienthal nor Mr. Willkie will regard the 
treatment of the TVA as final. 

From the whole study what emerges? I find it hard to state any new lessons. Here 
are a few old ones: 

The impulse for public action is not single, but is a whole bundle of conflicting and 
competing drives. The facts are as complex as the motives. Both change with time, 
sometimes quite suddenly. The resulting legislation follows no consistent plan, but 
rather the enactments conflict and cancel themselves out at many points. Democracy 
prefers to improvise, and all of us must often act without full knowledge. A general 
staff of demi-gods might do it better, but we do not as yet know where they live. 

Increasing public action is altogether likely, as far as we can see ahead, and no mat- 


Infra p. 174. 
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ter what party is in power. Its main lines will be determined by the Congress. Nothing 
is more important than the continuous election of wise and able men as Congressmen 
and Senators. Of course, the same goes for the President, but that need not be said. 

Second only to enactment is administration. If the complex machinery we have set 
up is to operate with any sort of success we must get the best and most disinterested 
men we have into administrative posts, and keep them there. 

Continuous studies from the outside, like these Brookings volumes, can be of the 
greatest help. I only wish these studies told us with more freedom what their authors 
really think. But if information, and few judgments, are what is wanted, then these 
books are fine. 


CHARLES Bunn* 


The National Labor Policy and How It Works. By Joseph Rosenfarb. New York: 
Harper & Bros., 1940. Pp. xxxvi, 732. $5.00. 


Government and Economic Life, Vol. I.{ By Leverett S. Lyon, Myron W. Watkins, 
Victor Abramson, and Associates. Washington: Brookings Institution, 1939. Pp. 
Xvi, 519. $3.00. 

Briefly reviewed, the chapters dealing with labor in the Brookings volume may be 
called a readable, compact description of the relation of government to labor in the 
United States, while the Rosenfarb book is, except for the annual reports of the Na- 
tional Labor Relations Board, the most important and detailed exposition of govern- 
mental regulation of collective bargaining that has been published. Rosenfarb, an at- 
torney of the board, is an insider, not an impersonal outsider, like the Brookings Insti- 
tution. In form too, the books differ widely: not only is Rosenfarb’s style, unlike that 
of Lyon and Abramson, argumentative, but he has so little skill in writing English that 
his feast, unlike the neatly packaged Brookings-brand product, is somewhat unpalata- 
ble due to bad seasoning in its preparation. 

The message of Senator Wagner’s preface to Mr. Rosenfarb’s book is the high sig- 
nificance of the promotion of employees’ collective participation, jointly with employ- 
ers, in the establishment of rules governing wages, hours, and conditions of employ- 
ment. “The suppression of the rights which the Labor Act seeks to preserve,” Senator 
Wagner says, “was almost invariably the first step of those dictators who have sup- 
planted democracy with the totalitarian state Where the liberties of the work- 
ingman have been crushed, . . . . liberty of thought, liberty of expression, liberty of 
religion, and government by the people have been slain We, in America, deter- 
mined never to bow to tyranny . . . . , must first of all make sure that men and women 
enjoy the dignity of freedom and self-expression in their daily working lives.” And 
Chairman Madden, whose wisdom and energy have been the heart of the administra- 
tion of the Wagner Act, declares in the foreword that “an attempt to give legal expres- 


* Professor of Law, University of Wisconsin. 


¢ The two volumes of the Brookings study, other than the chapters dealing with labor, are 
reviewed elsewhere in this issue, supra p. 172. 
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sion to the interests of employees under these new circumstances [of twentieth century 
industrialization of the human family] must have an importance in modern industrial 
affairs comparable to that exerted by the Bill of Rights at a period when the definition 
of their civil and political rights was the issue before the people of a younger United 
States.” 

The conviction of these leaders is fully shared by Mr. Rosenfarb, and shared with a 
fervor which is not tempered by the age and urbanity of Senator Wagner, who has 
“never doubted for a moment that the Labor Act would need to be perfected from time 
to time as experience pointed the way.” 

Though the author recognizes (page 649) that the act “regulates but one phase of 
labor relations,” his perfervid devotion may be responsible for the grandiose title The 
National Labor Policy. At least he makes no pretense of discussing, or apology for not 
discussing, other manifestations of national labor policy—such as, the Fair Labor 
Standards Act and accident compensation and safety and health legislation relating to 
workers in government service and in interstate and international transportation—or 
those manifestations of labor policy, in the broader sense national, that take legal form 
in the great network of state statutes. 

No doubt the author was intent to persuade as well as to enlighten, but to me his 
fuse of description and justification is disturbing rather than convincing.’ So is his 
antipathy toward employers and any who may assist them.” Nor has he a winning 
style. Repetition, exaggeration, and verbosity} enlarge the book unpleasantly. More 































* I wonder whether a little less verbal modesty would not make books (and book reviews) 
that combine exposition and opinion better reading. The first personal pronoun is unfor- 
tunately written with a capital in English. Would it be easier to use I if it were written i ? 
Other languages capitalize You. Will U (as Netherlanders say) join me in decapitalizing i 
and thus lessening gentle writers’ embarrassment in speaking of their own opinions? 







2 “Where the antiunion employer is engaged in a crusade against unions it cannot be sup- 
posed that the employer himself, or high officials of a corporation, will be selfish enough to 
refrain from personally engaging in the ennobling activity of spying upon the employees.” 
P. 65. 

“The Civil Liberties Union has also evinced an interest in whether the board’s orders are 
in violation of the freedom of speech of the employer. One of the characteristics of a bleary- 
eyed, punch-drunk battler is an inability to distinguish his opponent and to find his corner.” 
P. 81 n. 65. 

“The thread is endless but the pattern is the same: the subservience of the political authori- 
ties to the large-scale antiunion employer.” P. gs. 

Those who are constantly treating pathological situations sometimes develop pathological 
attitudes. Mr. Rosenfarb tends to do so. (See pp. 256-57.) He needs to practice his own 
caution (p. 686) that “it is an expression of human egotism to attribute to one’s own affairs 
an importance in the general scheme of things quite out of proportion to actuality.” 

















3 “The putative might of the British Empire looms inconsequential compared with the men- 
ace implicit in the disapproving glance of a straw boss.” P. 117. 

“Belonging to a union or being active in it is not a form of job insurance. Any charge that 
the act is being administered by the board with that intent and effect is a fugitive from truth 
and integrity.” P. 138. 

“The bridge that is relied upon to span the void between the conflicting positions of em- 
ployer and employees is the medium of negotiation.” P. 204. 
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irritating are the weird figures of speech,‘ the mixed metaphors,’ bad grammar,’ mis- 
use of words,’ confused language,* and adolescents’ jargon and syntax. Less frantic 


4 “That the parasitic nature of the racial history of genus company-union is not due to a 
stigmatic interpretation is attested by the virtually universal prevalence of the employer in- 
fluence in the company unions.” P. 10s. 

“The function of weighing conflicting evidence . . . . is performed within the four corners 
of the facts of each particular case.” P. 165. 

“An agreement on the issues involved, of course, tolls the end of the negotiating process” 
(i.e., agreement ends negotiation). P. 217. 

5 “A similar milieu of antiunion threats . . . . took place.” P. 77. 

“The obvious reluctance of the board to do more than perform the immersion operation by 
one toe at a time is understandable, but the problems with which it is faced with deciding 
are already adumbrated on the horizon of the administration of the act. It will do no harm 
to examine the nature of the bridges even though their crossing must await approach, or re- 
tracing of steps.” P. 270. 

“{Girdler’s] halo is certain to find its own proper niche.” P. 554. 

¢ “We still find employers, like Ford, who talk and act as if the Wagner Act was not the 
law of the land.” P. 27. 

“Obviously the reasons usually advanced for placing government employees in a sepa- 
rate category in so far as their right to engage in certain union activities are concerned no longer 
holds true in the case of employees engaged in nongovernmental functions.” P. 59. 

“There was also the ubiquitous Citizens’ Committee, which held a meeting in the town 
armory and at which groups of the employees were addressed.” P. 76. 

“The unions concerned did not contest the unit requested which ought to include the 
licensed and unlicensed personnel and whom all the unions admitted to membership.” P. 348. 

“Male and female workers were included in the same unit in Hat Corp. of America, where 
the company union so requested but which a national union opposed.” P. 348. 

“The principle of that case applies . . . . and of which principle the A. F. of L. unions have 
availed themselves.” P. 381. 

“Since an administrative order seeks to enforce a public duty [an overlarge generalization, 
by the way], there is more reason for preventing its evasion than claims [i.e. than the evasion 
of the claims] of private creditors.” P. 626. 


7 “Adopted” for adapted (p. 27); “permissive” for permitted (pp. 131 and 164); “in the 
four corners of the employer aurora” (p. 132); “in vogue” for in use (p. 171); “incantation” for 
recantation (p. 231); “contractual union” and “contractee union” for contracting union 
(p. 281); “more preferable” (pp. 315 and 518); “sententiousness” for wisdom (p. 317); “in- 
dicium”’ for index (p. 354); “fori’’ for fora (p. 555); “affect” for effect (p. 378); “a Franken- 
stein” for a monster of Frankenstein (p. 471); “status ante quo” (p. 533); ‘‘judgmatic,” “dis- 
habille” (p. 607); “demarche” for attack (p. 636); “during its aegis” (p. 664); “it could not 
otherwise than be” for it could not be other than (p. 674). 

§ “Although the individual American worker has a voice in the election of municipal, 
state, and federal officials, and thus indirectly a voice in approving or disapproving their 
policies, none of these officials, by what he does or does not do, so immediately affects his or 
his family’s well-being as his employer’s wage policies, for instance, in the determination of 
which he has no voice.” P. 24. 

“Akin to union activities and membership as an illegal reason for discrimination is the 
attitude of nonunion or rival union employees.” P. 166. 

“Indeed the march of democracy is along an ever-inclusive spiral of class legislation, joining 
classes or groups, if you please, of people heretofore excluded from the body politic.” P. 473. 

“There is no person who has reached the stage of prominence to be an incumbent of a seat 
on the bench who can lay claim to emotional and judgmatic dishabille.” P. 607. Does this 
mean that judges are old enough to have emotions and opinions? 

° “Tt is unlikely that the future inevitable efforts of the American people along the same 
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haste’® to defend the citadel and more consultation with persons having stronger foun- 
dations in English speech might have saved the author from these serious linguistic 
defects. 

The book is apparently intended to be read rather than to be used as a compendium 
of information about the National Labor Relations Act, for, though it is the latter, the 
author having spared no pains to tell a very complete story, which only one with his 
superlative knowlege could do, the paraphernalia for reference use are inadequate. A 
detailed table of contents partly compensates for a worthless general index. But, 






direction will not find in the N.R.A. experience valuable guidance in what pitfalls to avoid.” 
P. 16. 

“The unfair labor practices specified have crystallized from experience of predecessor labor 
boards as the types of practices to which employers resort to in union-busting campaigns.” 
P. 38. 

“The first unfair labor practice interdicted declares that it shall be an unfair labor practice. 
Pie” os Ob 

“Since company unions are not intended to be genuine collective bargaining agencies, and 
in fact frequently do not even pretend to do so.” P. 134. 


“ ... with oodles of sodium chloride. .... ” P. 149. 
“This [preference of the employer for one of rival unions] is betrayed no little by the 
choice he makes of the employees of which union to retain in order to . . . . restore harmony.” 


P. 161. 

“Alibi” to mean a defense in general. P. 171. 

“Tt [granting the employer the right to petition for an election] would operate in somewhat 
the following fashion: Where there would be an incipient unionization campaign, and the 
union did not request the employer to bargain with it for all the employees in the unit, the 
board would refuse to act prematurely because no question concerning representation would 
have arisen.” P. 303. 

* ... renders the likelihood . . . . unlikely. .... ” P. 393. 

*.... unless the employees are small in number. ... . * P. 347. 


'° Certain inaccuracies and omissions seem explicable only on this ground. Wilson was not 
president in 1912 (p. 8). Frank P. Walsh was joint chairman with William Howard Taft (p. 9) 
of the National War Labor Board, not of “the National World War Board” (p. ro). Some of 
the contemporaries of the first National Labor Relations Board (see p. 225 |. 3) were, like the 
NLRB, based on Public Resolutions 44 and not on NRA codes (p. 15). The 1939 Labor Peace 
Act of Wisconsin is not an amendment of the 1937 Labor Relations Act (p. 22); the 1937 act, 
frequently spoken of as if now in effect (p. 19, p. 50 n. 32), is repealed and replaced by the 1939 
act. United Shoe Workers v. Wisconsin Labor Relations Board (p. 290 n. 92) was appealed 
and decided (227 Wis. 569, 279 N.W. 37 (1938)) over two years ago. The implication of the 
statement that “there is no more reason for placing a minimum age limit of thirty for trial 
examiners than for representatives in Congress” (p. 468) is untrue (U.S. Const. Art. 1, § 2 42 
and § 3 { 3). No reference is given for a quotation from Solicitor General Reed (p. 528); there 
is inadequate identification of certain actions of private parties (“‘a convention,” p. 539) (“Mr. 
O'Brian” and “Mr. Stimson,” that is, John Lord O’Brian and Henry L. Stimson, p. 461); of 
the board (pp. 508-9); and of the courts (p. 505). Obviously, no bill would ‘“‘make unfair 
labor practices in the maritime industry enforceable’”’ (p. 630). The incorrect statement that 
“The [old NLR] Board took jurisdiction only in cases involving violations of sec. 7(a) of the 
NIRA” (p. 14) is followed by the correct statement that “Part of the function of the old 
National Labor Relations Board was concerned with [i.e., was] mediation and arbitration” 
(p. 548). ‘‘Moral compulsion” is a misquotation of “legal compulsion” (p. 668). And there are 
humerous erroneous omissions and insertions of articles, prepositions, and punctuation marks, 
even in quoted passages. 
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though an appendix lists court cases under the act up to a date not stated (about Jan- 
uary, 1940), there is no index of cases or other authorities cited and quoted in the text. 
Moreover, the footnoting is sketchy" whenever it goes beyond NLRB decisions. 

In contrast, the 130 pages of Volume I of Government and Economic Life that treat 
of government policy concerning adjustment of labor disputes and regulation of labor 
activity and labor relations, give in simple, agreeable, and generally precise language a 
summary of these matters and a summary well integrated with the rest of the book. 
While it may appear captious to complain of too much generality where brevity is es- 
sential, yet generality and brevity mislead when they result in saying (page 405) that 
in a NLRB election the voters’ list comprises “(1) names on the payroll [when?] or (2) 
in the event of a strike, names on the payroll on the last effective [in what sense?] date 
preceding the strike’’; or (page 407 note 80) that the Supreme Court in the Columbian 
Enameling case"? “substituted its appraisal of the evidence for that of the Board.” And 
the too general becomes the ridiculous when the typographer changes one letter in a 
sentence so that it reads (page 437): ‘“There is little question but that some of the 
tactics resorted to by some labor organizations and leaders—even though sometimes 
in defiance of more restraining national union leadership—were factors working in the 
some [sic] direction.” And one discovers less excusable inaccuracies. Why “at least” 
in the statement (page 474) that the wage minima of the Fair Labor Standards Act 
“are, at least for the first seven years of the act’s operation, specifically declared to be 
subject to alteration on the upward date”? How justify the statement (page 425) that 
“The National Labor Relations Act of 1935 specifically provides that agreements re- 
quiring membership in a bona fide labor union as a condition of employment are law- 
ful, and the logical implication of this provision is that strikes for the closed shop are 
lawful,” when the act makes such agreements unfair (an unfair labor practice) unless 
made with the majority representative, and says nothing about their lawfulness in any 
general sense even when they are made with such a bargaining agent? Nor does the 
succeeding statement, that “the employer-closed [i.e. all non-union] shop has in effect 
[why only “in effect”?] been outlawed by the Railway Labor Act,” give a true picture 
without the complementary fact that the all-union shop is equally outlawed by that 
act. But, all told, we have an excellent miniature portrait of the government and 
labor. 

Nor is Mr. Rosenfarb’s large-scale picture of a part of this field a badly distorted one. 
Despite its faults no one can fail to admire the extent of his reach into all the ramifica- 
tions of his subject, and his masterly presentation of weighty objections to all amend- 
ments proposed in 1938 and 1939. The committee headed by Congressman Howard 
W. Smith had not yet reached the public hearing stage of its investigation when the 
book went to press, but one can be sure that Mr. Rosenfarb could expose the destruc- 
tive character of its recommendations with as much success as he does that of the 
Walsh and the Burke series that earlier came to failure. 

The remainder of this review is confined to comment on certain provoking passages 
in Mr. Rosenfarb’s text of over 300,000 words. 

Who are the parties on the employee side of the collective contracting that the act 
promotes and how does the ebb and flow of employee loyalty to unions affect the life of 

tt Exception may be taken also to their form, e.g. reported decisions are frequently referred 
to by court and date rather than by report volume and page. 

*? NLRB v. Columbian Enameling & Stamping Co., 306 U.S. 292 (1939). 
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collective agreements? The author comes to a fairly definite answer, but not the one 
which one foresees from his initial principle (page 203) that “The agreement must be 
with the union, not with the employees,” citing Independent Pneumatic Tool Co.3 He 
at once qualifies (if not contradicts) this principle by saying: “Recognition of the em- 
ployees’ representatives,’4 qua representatives, is of the essence of the duty to bargain 
collectively”; and later (page 275) he develops this thesis at length: “Any contract 
entered into by the representatives of a majority is entered into in behalf of the em- 
ployees and in the capacity only as the agents of the majority and not as principals 
fie. (i understand) and only as agent of all employees, not as principal]. This is true 
even though the written contract, for a closed shop or otherwise, names a local or na- 
tional union as principal. Otherwise the democratic principle of the act is destroyed, 
for collective bargaining will then be the right of the union and not of the employees. 
....A change of representatives during the existence of a contract, closed-shop or 
otherwise, would not cause the contract to expire but only to be transferred for admin- 
istration to the new representatives to be binding on them as well as [i.e. (i understand) 
but would cause it to become binding on the union that is now representative in lieu 
of the original union and to remain binding] on the employer under its terms.”” How 
far Mr. Rosenfarb thinks this doctrine is accepted,"5 he does not say. To me it seems a 
highly doubtful solution of a perplexing problem.** But Mr. Rosenfarb, though he rec- 
ognizes (page 275) that “there may be cases presenting difficulties in administration 
where the contract [i.e. (i understand) presenting such difficulties in administration 
that the contract] would be impossible of performance,” puts up a good case and one 
that may prevail, as it does under the Railway Labor Act (which, however, prohibits 
closed-shop contracts). 


315 N.L.R.B. 106 (1939). 


™4 The author here and elsewhere uses “representatives” when he means “representative” 
(union). Of course employees may choose men to represent them; but actually they don’t; so 
that the NLRB always, as the author notes (p. 188), has certified an organization, never a 
natural person. But see National Mediation Board, Fourth Annual Report 19 (1938); and 
Delaware-New Jersey Ferry Co. v. NLRB, go F. (2d) 520 (C.C.A. 3d 1937). 


%s“The act contemplates the making of contracts with labor organizations. That is the 
manifest objective.” Consolidated Edison Co. v. NLRB, 305 U.S. 197, 236 (1938). “The pur- 
pose of the statute was to compel employers to bargain collectively with their employees to the 
end that employment contracts binding on both parties should be made.” NLRB v. Sands 
Mfg. Co., 306 U.S. 332, 342 (1939). (Italics added.) The foregoing passages are quoted as if 
in accord with one another, in Independent Pneumatic Tool Co., 15 N.L.R.B. 106, 114 n. 4 
(1939). More recently the board has held that when both the national union dischartered a local 
having a closed shop contract and most of the employees joined a newly chartered local and 
thus remained in the national union, the contract became that of the new local so that the dis- 
charge of the employees who stuck with the dischartered local was not an unfair labor practice. 
General Furniture Co., 26 N.L.R.B. No. 8 (1940). Another case tending to support Mr. 
Rosenfarb is Transformer Corp. of America, 26 N.L.R.B. No. 44 (1940), where, following 
dismissal, pursuant to a closed shop contract, of employees who were of the majority that 
changed allegiance, resulting in a strike of these employees and their replacement by union 
members, which in turn was followed by dismissal of the latter and rehiring of the strikers, the 
board ordered an election based on the roll of employees before the change of allegiance (without 
intimating what was the status of the contract, which was about to expire). 

oak The Legal Significance of Labor Contracts under the N.L.R.A., 37 Mich. L. R. 693, 
720 (1939). 
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And what of the position of the employee who is not of the administration party? 
All employees and groups of employees have, under Section 9(a) of the National Labor 
Relations Act “the right to present grievances at any time to their employer.”” What 
does this mean? Though a duty of the employer to bargain was discovered in Section 
7(a) of the National Industrial Recovery Act because it gave employees the right to 
bargain with him, Mr. Rosenfarb says (page 228) that the right to present grievances 
to him “‘does not place a correlative duty on the employer to receive such grievances.” 
While no one questions the board’s jurisprudence that the employer has no duty to 
bargain about grievances with anyone with whom he does not have to bargain about 
other matters (page 195), why has he no duty to “receive” grievances? While the act 
itself provides no redress for a sole employee and probably he has no court remedy ei- 
ther, does not the employer’s refusal to listen to grievances that a minority group wishes 
to present at least make a particularly clear case of interference with his employees’ 
right “to engage in concerted activities” “for mutual aid or protection”’?*? 

As Mr. Rosenfarb points out (page 231), this express recognition of the right of in- 
dividuals and minorities to the freedom of speech of presenting grievances, though 
there be an exclusive (majority-chosen) bargaining agent, is an indication that they 
have not then the more substantial right to require the employer to bargain. But has 
the employer such a duty in the absence of a representative of all? The board holds 
that he has not. Mr. Rosenfarb, however, takes the deep plunge of disagreeing—which 
he very rarely does—with an established rule of the board. ‘There are definite, indeed 
imperative, reasons,” he says (page 239), “why the board should alter its position and 
adopt a different interpretation, that is, that until a majority arises the employer should 
have a duty to bargain collectively with representatives in behalf of the employees 
they actually represent.”” He makes an effective argument that the word “exclusive” 
in Section 9(a) is useless unless there are also nonexclusive bargaining agents with 
whom the employer is bound to treat in the absence of an exclusive (majority-chosen) 
agent. This interpretation he avers (page 240) to be in keeping with the purpose of 
promoting the institution of collective bargaining, for “if a majority is made the condi- 
tion precedent from which all collective bargaining springs, the majority rule may be- 
come a double-edged sword slaying unionism during infancy when it needs protection 
most.” Though “where two or more rival organizations are involved, the bargaining 
process may not be without obstacles,”’ he thinks them superable and points out (page 
242) the practical value of minority bargaining which has resulted in “some of the 
most noteworthy collective bargaining agreements, such as Big Steel, General Motors, 
and Chrysler.” 

While his drastic interpretation of the statutory obligation to bargain is within the 
bounds of reason,"* Mr. Rosenfarb’s further suggestion (page 258) that it should be 
deemed an unfair labor practice for an employer to enter into a contract with one union 
and not do so with a rival, is, in my opinion, out of bounds. Surely the act does not re- 
quire the employer to give “the prestige” of a contract to every rival union. Surely a 
duty to bargein equally with all is not a duty to agree to terms proposed by one union 


*7 The board has recently declared such a refusal not unfair “unless the manner and circum- 
stances of the refusal in themselves coerce employees in the exercise of their rights of self- 
organization.” New York Times Co., 26 N.L.R.B. No, 112 (1940). 

*8 Compare National Lawyers Guild, Proceedings of Conference on Contemporary Problems 
in Labor Law and Relations, Washington, 1940, at 92 (Boudin) and at 121 (Emerson). 

9 R. C. Mahon Co., 23 N.L.R.B. No. 116 (1940). 
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merely because he has “recognized” a rival union by agreeing to other terms proposed 
by the latter. 

But our author is a booster. As he wants the board to move in here, so he wants the 
board to extend its reach in other directions. Thus he thinks (page 645) the board’s 
mediatory intervention would have been opportune in the Little Steel Strike of 1937, 
for ‘‘a few rounds of the stroke dramatic may go a long way toward bringing down the 
walls of Jericho between the board and the public.” 

Mr. Rosenfarb certainly contributes here and there his stroke dramatic by positive 
declarations where others would unquestionably doubt or qualify. (1) “If an exclusive 
bargaining agency may make a contract containing an extreme type of closed-shop pro- 
vision,’ he says (page 279), the agency may make “‘a fortiori a contract containing a 
provision not quite so favorable to the union”—with no mention of the Clinton Cotton 
Mills case.*° (2) Also (page 282) (without citation of authority), “An employer [bound 
by a lawful closed shop agreement] may not discharge a nonunion employee unless re- 
quested to do so” by the union. Would Mr. Rosenfarb say the existence of a closed 
shop contract would likewise not be enough to allow an employer (fo refuse to hire a 
non-union man unless the union requested the refusal? (3) Again (page 470), “What 
the political party is to the formalistic tripartite division of our government up to the 
enactment of legislation, the administrative agency is after its enactment.”” Despite 
his inaccuracy in attributing to courts, as well as to executive and legislative officers, a 
part in the enactment of legislation, the analogy is worth pondering. 

And so is his comment (page 99) on the sit-down strike: 


Stripped to realities, a sit-down strike is a picket line inside the plant. After the strike, the 
picket line is disbanded and operations are resumed as in any strike. Its effectiveness lies in 
the fact that because of it the employer is unable to hire strikebreakers. That is the legitimate 
ultimate objective of any picket line. In other words, the sit-down technique achieves for the 
strikers what not every picket line outside the plant is quite able to do—reduce the struggle to 
an endurance contest, as in England. 


And because of its mechanical effectiveness there may be expectations of its wider use in the 
future, if other means of preventing strikebreaking fail. The fact that it is now generally con- 
sidered illegal, and state statutes are passed against its use does not solve the problem raised 
by it. Its disappearance from the current scene is due in no small measure to the pacific influ- 
ence of the act. But if the large reservoir of labor caused by unemployment will facilitate 
strikebreaking, resort to the sit-down or its equivalent may be expected to increase. When men 
fight for their livelihood, when economic interests collide, we may expect that the boiling cal- 
dron will overflow the bounds of the permissible. At one time, unions’ picketing and any kind 
of strike were illegal. Nevertheless, the pressure of economic and social interests forced ulti- 
mately a revision in the law to conform to reality. Legal development, whether in the legisla- 
tive or the judicial field, is not the result of considerations of abstract justice and wisdom. It is 
the consequence of pressure of economic and social forces which cannot find satisfactory ex- 
pression in the accepted legal molds. 


I turn now to representation problems. Regarding the board’s function of delineat- 
ing bargaining units, he remarks (page 367): “Collective bargaining abhors a vacuum 
of unorganized workers The fertile soil of labor organization belongs to those 
who till it The unorganized workers are ‘ferae naturae.’ Their form of organi- 
zation is not predetermined by jurisdictional arrangements. It is to be decided by the 
response which they make to the organizers of the various forms of unionism.”’ Of the 


*° National Lawyers Guild, Proceedings, note 18 supra at 108 (Ward). 
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three views of the three board members in the case of the American Can Co.,” he pre- 
fers (page 376) the dissent of Chairman Madden, who in general “‘would recognize 
change both from the craft to the industrial and from the industrial to [the] craft 
autonomy” and in this case would therefore apply (page 374) the Globe doctrine of 
craft unit option, notwithstanding the previous negotiation of an industrial unit con- 
tract. 

Another recent division within the board is on the counting of strikebreakers as 
employees when the strike is neither caused nor prolonged by any unfair labor practice. 
The majority over Member Leiserson’s objection, holds them not employees for the 
purpose of determining representation (page 391). This Sartorius rule,?3 however, does 
not deny such persons all rights; it merely prefers to them the strikers whose places 
they fill, where it would be illogical to treat both as employees. Mr. Rosenfarb agrees 
with this treatment (page 392). ‘ 

The board’s recent policy of habitually holding elections rather than relying on 
other evidence in contested representation cases, Mr. Rosenfarb does not consider 
(page 314) “in itself . . . . undesirable,” but warns that it may “furnish to employers 
unwilling to accept the policy of the act a means of sabotaging the bargaining process 
through dilatory tactics.” 

He apparently approves (page 235) the board’s introduction of the “neither” (i.e., 
no collective representation) choice into ballots containing the names of two or more 
nominees for representative, the rule of the Interlake Iron Corporation case.*4 But for 
run-off elections he disapproves (page 237) a ballot containing such a choice; that is, 
he favors the form of ballot since espoused by Member Edwin S. Smith,’s or else the 
use in the original election of a ballot allowing voters who vote against collective rep- 
resentation to vote at the same time for the representative they prefer in case a major- 
ity of the employees vote for collective representation. Though Member Leiserson 
had declared himself against the use of the run-off? Mr. Rosenfarb does not discuss 
this view, which now, owing to the three-way disagreement of the board members, 
is triumphant.?7 

As to the extent of labor relations board jurisdiction, he defends the widest meaning 


* 13 N.L.R.B. 1242 (1939). Followed in White Motor Co., 23 N.L.R.B. No. 96 (1940). 
* Globe Cotton Mills, 6 N.L.R.B. 461 (1938). 


23 A. Sartorius & Co., 9 N.L.R.B. 19 (1938), 16 N.L.R.B. 493 (1939). Leiserson’s dissent is 
in Easton Publishing Co., 19 N.L.R.B. No. 43 (1940). It has since been held that the strikers 
lose their employee status if they cease strike activities after their places are filled. Standard 
Insulation Co., 22 N.L.R.B. No. 46 (1940). But both groups count as employees if the strike 
settlement gives those not working preferences in hiring. Tennessee Copper Co., 25 N.L.R.B. 
No. 22 (1940). 

244 N.L.R.B. 55, 58 (1937). The New York State Labor Relations Board has recently 
altered its form in the same way. Hotel St. George Corp., N.Y.S.L.R.B. Decisions No. 655b 
(1939). 

#5 R. K. LeBlond Machine Tool Co., 22 N.L.R.B. No. 17 (1940), where this practice momen- 
tarily prevailed with Member Leiserson’s vote. This is the present practice of the New York 
State Labor Relations Board. Report of the New York State Labor Relations Board for 
1937-39, at 137. 

26 Coos Bay Lumber Co., 16 N.L.R.B. No. 50 (October, 1939). 

#7 General Motors Corp., 25 N.L.R.B. No. 30 (1940). 
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of “interstate commerce” so as to give the national board jurisdiction over cases in- 
volving employees of filling stations (page 435), mines (page 436), banks (page 438), 
insurance companies (page 438), retail stores (page 440), perhaps motion picture 
houses (page 440), and notes how far the board has gone, and with what success in 
the courts, in this marginal area. On the other hand he does not doubt (page 443) 
the concurrent operation of similar state acts in a large region which the national act 
covers. For (page 448) “the federal and state governments ought not to be looked 
upon as rival and mutually conflicting entities but as two governmental arms of the 

i The principle of concurrent jurisdiction, unless otherwise de- 
manded by the dictates of uniformity between national and state agencies, holds 
promise for the continued functioning of states even in matters where the federal 
government can assert supremacy, thus posing the jurisdictional question as truly 
functional—whether the matter demands uniform national treatment or may be taken 
care of by state action Perhaps not the least historical importance of the act 
lies in the fact that it has served as the occasion for an important constitutional ad- 
vance in the direction of functional federalism.” 

In a long and excellent chapter on board procedure (pages 477-528) the author 
proposes (page 525) that the present administrative practice of giving the respondent 
an opportunity to examine and oppose either (1) the “intermediate report,” or (2) 
the proposed findings of the board, be changed so that the respondent may challenge 
both at once. “Thus, the trial examiner would file a report which would not be served 
upon the parties at this juncture. The board’s subordinates in the review section 
would prepare proposed findings and conclusions of law as found by the board which 
would be together with the intermediate report [i.e., which, together with the inter- 
mediate report, would be] served upon the parties, who would then be given an ‘oppor- 
tunity of oral argument and filing of briefs. The board would then render its final 
decision. The advantage of this combined procedure lies in affording the parties an 
opportunity without additional delay to argue to the board about the correctness of 
the findings and analyses as made by all the board’s subordinates.” I understand 
that recent developments in board procedure, under the impulse of suggestions of the 
staff of the Attorney General’s Committee on Administrative Procedure in May, 1940, 
tend with similar advantage to merge the work of trial examiners and review attor- 
neys into a single document. 

It is in his still longer chapter on the board’s administrative remedies (pages 529- 
gt), and particularly in his examination (pages 541-83) of the remedies of reinstate- 
ment and pay for the period of unemployment (somewhat undescriptively styled as 
“back pay”), that Mr. Rosenfarb particularly enlarges understanding of the act. 
Here the board is developing rules, analogous to common law rules of specific and 
substitutive restitution (“mandatory injunction” and “damages”’), in a territory hith- 
erto outside the realm of law. 

His criticism (page 562) of the Supreme Court’s Fansteel decision® is extremely 
severe: “The doctrine of the Chief Justice is essentially subversive to law and order. 
He would reduce the law of the land to a code of relationship between private parties 
in the enforcement of which the public has no interest. Where two parties violate 
the law in their relationship to each other, the Chief Justice would propose that the 
law withdraw from that sector and permit them to settle matters by the code duello. 


** NLRB v. Fansteel Metallurgical Corp., 306 U.S. 240 (1939). 
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The board is opposed to such a tenet of anarchy Someone with a realistic view 
of the facts of the Fansteel case might suggest that this statement of the Chief Jus- 
tice’s doctrine is unfair. He would point out that the majority .... really do not 
believe that two wrongs make a right, but only that the employees’ wrong is punish- 
able but not the employer’s. It was not enough that the employees were fined and 
imprisoned for engaging in an unlawful strike. They also lost their jobs. And the 
employer? The company by provoking the unlawful acts of the employees succeeded 
in destroying the union and in avoiding any obligation to bargain with it.” 

But (page 563) ‘The Fansteel and the Sands* decisions are not, of course, the final 
chapter. After the Carter Coals* case came Jones & Laughlin* Meanwhile it 
must be admitted that the process of amending the act by the addition of a prohibition 
of ‘interference and coercion from any source’ is more expeditious through the bench 
than through Congress.” (Granted that the court went astray in these cases, how do 
they concern interference from any source?) 

Though what Mr. Rosenfarb says about the discretion of the board in issuing com- 
plaints (page 615) is now strengthened by the Rochester Telephone Co. case,3* even 
that repudiation of the “negative order” doctrine does not seem to me, in view of the 
extremely permissive language of the act,33 likely to lead to the result that he foresees, 
namely, that the courts may require the board to issue a complaint in certain situa- 
tions. This language of the act is not mentioned by Mr. Rosenfarb in his discussion 
of the indirect reviewability,4 at the instance of unions, of the board’s certifications 
of representation. He maintains (page 621) that a union which has been the loser in 
a representation case, may obtain court review as to the law of the unit issue or of 
the agent issue by (1) making demand on the employer to bargain (which he will 
presumably refuse in view of the contrary certification), then (2) filing an unfair labor 
practice charge grounded on such refusal (on which the board will presumably refuse 
to act in view of its contrary certification), and then (3) bringing a court action to 
compel the board to issue a complaint on this charge. “A review of the board’s refusal 
to issue a complaint would lie in this case,”’ he claims (page 622), “because it would be 
predicated upon a complete record in the representation case and hence would be 
analogous to the review of an order made in a complaint case after a hearing.’’5 But 
a refusal to issue a complaint seems to me a bird of quite another feather than a refusal 
to grant the relief sought in the course of a complaint case, and a bird that is not “a 


29 NLRB v. Sands Mfg. Co., 306 U.S. 332 (1939). 

3° Carter v. Carter Coal Co., 298 U.S. 238 (1936). 

3 NLRB v. Jones & Laughlin Steel Corp., 301 U.S. 1 (1937). 

32 Rochester Telephone Corp. v. U.S., 307 U.S. 125 (1939). 

33 National Labor Relations Act § 10(a) “The board is empowered, as hereinafter provided, 
to prevent any person from engaging in an unfair labor practice ....(b) Whenever it is 
charged that any person has engaged in or is engaging in any unfair labor practice, the board 
.... Shall have power to issue . . . . a complaint 

34 That there is no direct review under the act, the Supreme Court has since held, as Mr. 
Rosenfarb expected. AFL v. NLRB, 308 U.S. 401 (1940). But note the intimation of the last 
paragraph of this opinion. Suit pursuant to it is pending. 6 Lab. Rel. Rep. 519 (1940); 7 Lab. 
Rel. Rep. 48 (1940). 

38 Review of an order of dismissal after a hearing seems within the contemplation of § 10/(f). 
Cf. Brown Paper Mill Co. v. NLRB, 108 F. (2d) 867, 872 (C.C.A. sth 1940). 
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final order” within section 10(f) but only a refusal to exercise ‘‘power’’ the exercise 
or nonexercise of which, under section 10(b), is within the legally unfettered discre- 
tion of the board. 

Anent Justice Stone’s opinion for the majority in the Columbian Enameling case,3° 
which contained “the oft-repeated maxim that substantial evidence ‘means such evi- 
dence as a reasonable mind might accept as adequate to support a conclusion’ and 
then proceeded to reverse the board’s order,”’ Mr. Rosenfarb asks (page 604): “Are we 
to conclude that five justices of the Supreme Court would care to contend that the 
three members of the board, three members of the circuit court of appeals who sus- 
tained the board on that point, and Justices Reed and Black who dissented are not of 
‘reasonable mind’? Why, then, state so-called rules which prove meaningless upon 
analysis?” But Mr. Rosenfarb’s rhetorical question is unfair. For in the first place if 
the question before the ten judges in the two courts is whether the board was of 
“reasonable mind,” the five who say “‘no’”’ are by no means asserting that their judicial 
colleagues who say “yes” are not of “reasonable mind”; they are only differing with 
them in their appraisal of the reasonable-mindedness of the board. And secondly, to 
deny that “‘a reasonable mind might accept” a conclusion that the board has reached 
certainly does not mean that the board is composed of irrational or unreasonable 
people, but only that a mind that is reasonable in this particular operation could not 
reach the board’s conclusion. In short, the majority of the Supreme Court, differ- 
ing with, but not disparaging the reason of, their brothers in adjudication, deemed 
the mental operation of the board in this particular case unreasonable. Why, then, 
does Mr. Rosenfarb give this ugly twist of the judicial lion’s tail? Probably because, 
in his votarial view, the board can do no wrong. For him that is almost the alpha and 
the omega of the national labor policy. 

WILLIAM GoruamM RICE, Jr.* 


The Judicial Power of the United States. By Roy J. Harris. University, La.: 

Louisiana State University Press, 1940. Pp. viii, 238. $2.50. 

This volume is the result of the study of many cases which construe the judicial 
power of the United States as set down in Article III of the Constitution. For the 
most part those cases were decided by the Supreme Court upon appeal from lower 
federal courts. A few cases from state courts are cited. About one hundred and thirty- 
five cases are discussed in the text. In his preface the author states that the book 
represents “‘an attempt to depict the phantasmagoria produced by the blending and 
at times contradictory elements of the judicial power of the United States.”” Mr. Har- 
ris divides the work into four chapters under the following titles: External Limits of 
the Judicial Power, Power of Congress to Regulate Jurisdiction, Incidental or Implied 
Power of Federal Courts, and Legislative Courts. 

At the outset of his discussion of the external limits of the judicial power, the author 
states that ‘the courts have achieved a degree of independence from statutory regula- 
tion and control that exists in no other country.” This is shown to be due to constitu- 
tional limitations, which, by judicial interpretation, not only forbid Congress to vest 
in the courts any functions which are not strictly judicial in their nature but also deny 

*NLRB v. Columbian Enameling & Stamping Co., 306 U.S. 292 (1939). 

* Professor of Law, University of Wisconsin. 
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to the Congress power to nullify the constitutional functions of the courts. It is said 
that by judicial construction alone the judicial power of the nation has been limited 
in at least three ways: first, by the nature of the federal system; second, by the 
enumeration in the Constitution of the cases and controversies to which the judicial 
power extends; and third, by the principle flowing from the doctrine of the separation 
of powers that the federal courts will perform only judicial functions. The author 
holds that “by judicial decision the term ‘judicial power’ has been gradually converted 
into a symbol which partakes of mystical and transcendental attributes emanating 
from the doctrine of separation of powers and its corollary, the independence of the 
judiciary.” 

In summarizing a long line of cases the interpretation of the words “cases” and 
“controversies” is elaborated. The author is led to the conclusion that “ ‘cases and 
controversies,’ ‘adverse parties,’ ‘substantial interests,’ and ‘real questions’ are no 
more than trees behind which judges hide when they wish either to throw stones at 
Congress or the President or to escape from those who are urging them to do so.” 

It is found that the cases illustrate “the difficulty of distinguishing between judicia 
and nonjudicial functions and the futility of attempting to draw a strict line of de- 
marcation between executive and judicial power.” It is said further that “in spite 
of the subtleties which lie concealed in the phrase ‘cases and controversies,’ awaiting 
discovery and revelation by judicial penetrations into the occult, these cases demon- 
strate its flexibility and its capacity for expansion.” In another place it is said: 
“Courts do not sit as pathologists to conduct autopsies on dead issues.” In the dis- 
cussion of the case of Pollock v. Farmers’ Loan and Trust Company’ it is said, ‘Attorney 
General Olney, with singular maladroitness, joined the government as a party to the 
suit instead of attacking it as collusive or of refraining from participation altogether, 
in which instance the government would not have been bound by the decision.” 

The following striking statement illustrates the author’s opinion of a judicial atti- 
tude: “‘To the apostolic Taney is due much .. . . of the present confusion regarding 
the nature of the judicial power. Taney’s confusion of finality of judgment and 
the necessity of an award of execution were incorporated by the court into many de- 
cisions with the result that the power of the courts to render such an award became 
one of the criteria of judicial power.” It is found, however, that it is no longer true 
that an award of execution is an essential element in the exercise of the judicial power 
and that this later holding “does much to rescue the judicial article from the confusion 
into which Chief Justice Taney plunged it.” The author finds that this overruling of 
Taney’s position paved the way for the declaratory judgment in the federal courts, 
but he finds also that the use of the declaratory judgment has been rendered “com- 
pletely futile as a means of preventing litigation in cases involving the validity of 
legislation and in expediting the determination of constitutional issues involving 
public interests and private rights of the greatest magnitude.” 

In concluding his discussion of the meaning given to the words “case” and “‘con- 
troversy” by the courts, the author has this to say: “Like the medicine man of @ 
primitive tribe, the modern judge mixes strange elements to obtain unpredictable re- 

The primitive medicine man, however, did not always demand a combat 
before he would function. The instinct for violence among modern judges is more 
highly developed.” 

In the second chapter, on the power of Congress to regulate jurisdiction, we find 

* 157 U.S. 429 (1894) and 158 U.S. 601 (1895). 
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that the Supreme Court has held that its constitutional grant of original jurisdiction 
is self-executing in the sense that after the Court was once organized under the 
Judiciary Act of 1789 it could proceed to execute that jurisdiction without further 
congressional enactment prescribing jurisdiction and regulating procedure. On the 
other hand, it is found that the appellate jurisdiction of the Supreme Court has been 
construed by that court to be subject to almost complete control by Congress. The 
author states that “‘a perusal of hearings before the judiciary committees of Congress 
reveals that the opposition to any restriction of the jurisdiction and powers of the 
federal courts comes primarily from the representatives of large corporate business 
interests of an interstate or national character . . . . and commercial aspirations be- 
come associated with patriotic efforts to preserve the independence of the judiciary.” 
He quotes Senator Vandenberg as saying that “Congress is the potter which shapes 
the vase, but when it is shaped the judicial power is poured into it by the Constitution 
and not by Congress.” 

The author reaches the conclusion that the “jurisdiction of the inferior courts of 
the United States is, therefore, determined by statute, and apart from the powers that 


el 


- inhere in a judicial tribunal after it has been established; they can exercise no jurisdic- 
4 tion not conferred upon them,” i.e., by act of Congress. 
f The following statements are significant: “In general the Supreme Court has ap- 
, plied the restrictions of the Norris-LaGuardia Act in good faith and has interpreted 
: the law in conformity with the aims and purposes of Congress.” “The enlightened 
- interpretation of the Norris-LaGuardia Act ....may or may not be significant. 
y .... Perhaps these decisions are but a reflection of an ephemeral attitude of a court 
e chastened by a combination of election returns and a proposal to infuse it with a suffi- 
r, cient number of new members, a proposal that shocked the Court into what may be 
accurately called the Supreme Court revolution of 1938. If so, such attitude is prob- 
i- ably destined to pass as soon as the lessons of chastisement are forgotten.” 
1g In the third chapter on Incidental or Implied Powers, the conclusion is reached 
id that “Congress can regulate the inherent power of courts to punish for contempt but 
e- that it cannot destroy this power.” Here we find an excellent, brief discussion of the 
ne distinction between criminal and civil contempts. 
ue In the final chapter, on Legislative Courts, we find that the courts of the territories 
er are no part of the judicial power of the United States as defined in Article III of the 
on Constitution. Consequently legislative, executive and judicial functions may be 
of merged in prescribing the duties of such courts. This function is said to arise from the 
ts, plenary powers of Congress over the territories of the United States. 
m- The author here traces what he calls the “chance growth of the courts of the Dis- 
of trict of Columbia into constitutional courts through the contradictions of individual 
ng decisions.”” This part of the study reveals a very interesting chapter in the story of 
judicial acrobatics. 
n- This study leads the author to the final conclusion that “courts of justice cannot 
fa adequately perform the new functions of government which have arisen out of an 
Te- advanced sense of social responsibility and the increasing necessity of social control.” 
pat Therefore he finds that there must be many “special courts manned with experts, en- 
ore dowed with new forms of procedure and vested with the power to render decisions to 
a which is attached all the sanctity of judicial finality.” ; 


The book seems very much worth reading. 
Rosert McNare Davis* 
* Professor of Law, University of Kansas. 
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Milk Distribution as a Public Utility. By W. P. Mortenson. Chicago: University of 

Chicago Press, 1940. Pp. xviii, 221. $2.50. 

Dr. Mortenson’s contention in this book is that a unified system of milk distribu- 
tion, under conditions existing in the Middle West, could greatly reduce the costs of 
handling fluid milk which are present under prevailing monopolistic-competition pat- 
terns. His cost calculations (based largely on an unpublished thesis written under 
Dr. Mortenson’s supervision by Mr. Gale Johnson) indicate the possibility of cutting 
distribution costs by twenty-five to thirty-eight per cent. These estimated economies 
are chiefly in delivery labor (where less men could do the work if one agency delivered 
all milk) and in salaries. No wage-rate reductions are implied; and except for depriving 
the consumer of his choice of milkmen and limiting him to two or three grades of milk 
and two of cream, no significant curtailment of service. The need to lay off men and 
reduce the amount of plant and equipment—particularly the latter—make it plain 
that the economies could not be realized in full at once, but would take place gradually 
over a period of years. 

The two forms of unification which Dr. Mortenson contemplates are (1) controlled 
private monopoly, treated as a “public utility,” and (2) public ownership and opera- 
tion of all distribution facilities. His optimism about possibilities under the first plan 
makes no allowance for the difficulties of choosing the one of the existing companies 
which is to survive and insuring its ability to buy in the other companies at a reason- 
able price; and it is noticeable that the book’s imposing array of not excessively rele- 
vant legal case material offers no clues as to whether the power of eminent domain 
could be used in behalf of a private company in buying out other companies, or as to 
the treatment of purchased properties in determining valuations for rate-basing pur- 
poses. (On the latter point it is plain that much could be learned from electric utility 
and railway cases.) In the reviewer’s judgment, the only way to arrive at private, 
regulated monopoly without inviting inflation of acquisition cost would be first to 
establish public ownership and then sell out to a private company. Failure to consider 
these transitional difficulties is a major blemish upon the book. 

Viewed as propaganda addressed to the public and to the legal profession, the book 
does an important dis-service by further confusing the issue of competition versus 
monopoly. Although the bibliography lists half a dozen general discussions of monop- 
oly and monopolistic competition, the text is altogether innocent of modern doctrine, 
and the evils of semi-monopolistic conditions are regularly described as evils of com- 
petition.’ On the policy side, moreover, possibilities of enforcing competition are too 
lightly dismissed. There is a reasonably competent discussion of the reasons why im- 
perfect competition does not lead to unification ;* and it is also indicated’ why imper- 
fect competition is unfavorable to maintenance of private agreements against unduly 
frequent deliveries, excessive variety of grades, and permitting some customers to 
evade full payment for milk used and bottles destroyed. But if, as Dr. Mortenson 
concedes, the enforcement of such rules could secure at least ‘‘some of these economies 
of service mentioned above,” why could they not be enforced by public authority? 


« The usual anti-competitive catchwords of “chaotic conditions” and “‘disrupted markets” 
appear on p. 9; on p. 7, Dr. Mortenson goes so far as to say (without a scrap of supporting 
evidence) that “public welfare, health, and safety were being jeopardized” in 1932 due to price- 
cutting factors labelled as “unfair and destructive trade practices.” 


2 Pp. 16-18. 3P. 89. 
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If it were really desired to cut distribution costs, it might be quite feasible to 
canalize competition on a price basis, by setting maximum as well as minimum ratings 
for grades, limiting the number of grades, and in general standardizing the non-price 
factors into which competition among small numbers of dealers tends to run off. If 
forced to compete solely on a price basis, dealers would have to look closely into oppor- 
tunities to reduce both costs and prices by deliveries in greater quantity but at longer 
intervals. Dr. Mortenson’s anti-competitive bias shows up, incidentally, in the com- 
plete lack of discussion of the reduced rates for gallon purchases which are now be- 
coming common and the extent to which they may correct the alleged “competitive 
abuses.” 

Since the book, by its Wisconsin origin and its copious legal citations, is labeled 
as institutionalistic, the reader should be warned that all the material dealing with 
public attitudes toward milk distribution is strictly a priori.‘ A factual inquiry on 
public attitudes in the Middle West would be a useful supplement to the cost study 
here presented. 

ALBERT GAILORD Hart* 


Cases and Materials on the Law of Future Interests. By W. Barton Leach. 2d ed. 

Chicago: The Foundation Press, Inc., 1940. Pp. xxvii, 1042. $6.50. 

This second edition of Professor Leach’s cases and materials on Future Interests 
follows the first edition exactly as to order. The changes in material are fairly numer- 
ous and are suggestive and helpful. 

Several decisions that appeared since the first edition have been inserted among the 
main cases. Such are In re Montgomery’s Estate? on the vesting of class gifts and the 
interesting McKallip’s Estates on powers. 

There are, also, additions in the shape of notes discussing problems of both theoreti- 
cal and utilitarian value. One of the best examples of these is the fine three-page note 
beginning on page 238 on the Use and Abuse of Testamentary Trusts. Throughout 
the work one feels the definite purpose of making the volume realistic and at definite 
grips with both the theory and the practice of creating future interests. 

The illustrative footnotes are also considerably increased, largely by the addition 
of recent decisions. How far this can be wisely done has always seemed to the re- 
viewer something of a problem. Any case book is necessarily a reflection of the atti- 
tude of the author toward the subject matter. It is his judgment as to what points 
should be emphasized in treatment; as to what is the best order to develop the ma- 
terial; as to what are the most significant and valuable cases or other material. All 
this is inevitable, and within large limits most teachers would agree as to what the 
salient points are in the particular field, and if they do not like the order in which the 
material is presented, they can ordinarily change it without too much difficulty. It 
is also true that a certain amount of fringe material in the shape of footnote cases or 


4 Thus (p. 152): “Managers... . can be expected” to oppose change. 
* Assistant Professor of Economics and Sociology, Iowa State College. 


* See Bigelow, Review of Leach, Cases and Materials on the Law of Future Interests, 49 
Harv. L. Rev. 1018 (1936). 


*P. 420; 166 Misc. 347, 2 N.Y.S. (2d) 406 (Surr. Ct. 1938). 
3 P. 580; 324 Pa. 438, 188 Atl. 343 (1936). 
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references is expected and desired in case books. Just to the extent, however, that this 
latter material is expanded and particularized, the freedom of the individual instruc- 
tor is hampered. He may in class: (1) take the time to work out the problems raised 
by the extended footnotes; to the degree that he does this he loses control of the details 
of the course; (2) take up only selected cases of those outlined in the footnotes; (3) 
ignore them all. Either one of these latter two procedures may prove embarrassing 
to the instructor because the student may become interested in these more or less 
collateral problems, and for the instructor to ignore them in class or cut off discussion 
on them may lead to the idea on the part of the student that the “prof” doesn’t 
“know the answer,” at least in all its implications—which may indeed, at least as 
to the younger instructor, at times be true, because there are other aspects of the 
course that interest him more. Professor Leach evidently does not feel these difficulties 
and this point being passed, his copious arrangement of collateral cases is admirably 
made and measures up to the high quality of the whole work. 

Particularly helpful alike to the student, instructor and practitioner is an extensive 
bibliography both of the general treatises on the subject, English and American, and 
also of articles and treatises dealing with the laws of the individual states. 

The condiments that gave an individual tang to the first edition have also been 
augmented, and even students who do not contemplate a detailed study of the ma- 
terial will get an enjoyment from the newly added footnotes, by a perusal, inter alia, 
of those on pages 39, 236, 738, and 757. 

Harry A. BIGELow* 


Criminal Appeals in America. By Lester B. Orfield. Boston: Little, Brown & Co., 1939. 

Pp. 305. $5.00. 

If this book is a text it appears to be one of a rather unusual type. The main interest 
of the author seems not to be a statement of the law of criminal appeals to aid the 
ordinary student or practitioner. Rather it appears to be written with a view of 
informing those who would reform our law in order to secure a more perfect system 
of criminal appeals. Judicial decisions do not receive the major attention except, 
perhaps, in Chapter V. The main contribution of the book is to give the reader the 
essence of a large amount of legal literature that has discussed the many ideas that 
have occurred to many minds over a good many years. In addition, the author pre- 
sents his own ideas of reform and these frequently appear after other and sometimes 
conflicting views have been fairly presented. Hereafter, the person who is interested 
primarily in what has been said or done about appeals in criminal cases should consult 
Professor Orfield’s book. Therein he will find reference to apparently all that has been 
printed in the English language, and the essence of it has been set forth for convenient 
use. It is work of patience, well and faithfully performed. 

No recommendation can be made that the book be read for general pleasure. It 
proved to be tough reading to this reviewer because so much is condensed into a rela- 
tively brief document. It was no exciting adventure. There is considerable unneces- 
sary repetition aside from the last chapter which is a summary. This may be due in 


4 Cf. Professor Leach’s remark on p. v: “I have learned a lot on future interests since 1935.” 
* John P. Wilson Professor Emeritus of Law, University of Chicago. 
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part to the fact that “most of the chapters were published in 1936 and 1937 in vari- 
ous law reviews..... ” The larger amount of the repetition is caused by frequent 
comparisons of various systems of criminal appeals, such as the English Criminal 
Appeal Act of 1907, the Federal Rules of Practice and Procedure in Criminal Cases, 
and the American Law Institute Code of Criminal Procedure. The Institute’s Code 
receives considerable criticism despite the fact that it was published as a model code 
that had been prepared by, presumably, some of the best of our experts on that sub- 
ject. The author apparently thinks that the English have done a better job with 
their statute. The English are slow in their war activities but they put Americans to 
shame by the way in which they speedily administer justice in criminal cases. 

Without attempting to list every statement which at least raised doubts in the 
reviewer’s mind, a few may be noticed. ‘Under the present system the rich man is 
likely to have his case reviewed, the poor man not.”* No facts are cited for this, but 
only a comment by Wigmore in favor of the automatic review in military courts. 

On page 114 appears the statement: “Obviously great injustice results where the 
sentences vary greatly for the same crime committed under the same circumstances.” 
This statement is amplified in a note which explains “that equality of treatment does 
not mean that all criminals should be given similar sentences for similar crimes. It 
means that there should be some rational basis for individualization; if the same 
crime is committed under identical circumstances there should be the same punish- 
ment.” What is meant by “identical circumstances”? Identical external circum- 
stances or identical circumstances including the personalities of the defendants? 
Surely, age, mentality, leadership, and previous career are factors that properly may 
be considered. If every sort of circumstance is to be considered, how many cases will 
there be where the circumstances will be identical? However, the reviewer does not 
mean to suggest that a sentencing board cannot eliminate what at least seem to be 
injustices caused by the sentence being fixed by the jury that convicts or the judge 
who presides over the trial court. 

Further as to a sentencing policy, Professor Orfield has suggested? “from the points 
of view of retribution and deterrence perhaps the courts can do as good a job as any 
agency. But it is from the point of view of prevention and rehabilitation of the crimi- 
nal that the courts fall down most seriously [citing an article by Livingston Hall]. 
.... They have almost no opportunity to learn about sociology, psychology, and 
psychiatry. Yet it is upon these fields of learning that reliance must be placed if the 
treatment of criminals is to be individualized successfully. A century ago no such 
bodies of knowledge were available for sentencing purposes. Today, though the gaps 
in such knowledge are admittedly great, it would seem that there is much that is 
useful.” As to this the reviewer is skeptical and he wishes that the author had set 
forth the “much that is useful” in sociology and psychology. 

In stating the several advantages of using trial judges in appellate courts with 
overcrowded dockets, it is argued in their favor, apparently in answer to practi- 
tioners, that: “It should result in less technicality in decisions since trial judges are 
closer to trial problems.” But where is there any objective evidence to support this 
conclusion? 

KENNETH C. SEARS* 
™P. 46. *P. 119. 3 P. 220. 
* Professor of Law, University of Chicago. 
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Cases and Materials on Federal Taxation. By Erwin N. Griswold. Chicago: Founda- 
tion Press, Inc., 1940. Pp. xxi, 744. $5.50. 
Cases on the Law of Taxation. By John M. Maguire and Roswell Magill. 3d ed. 

Chicago: Foundation Press, Inc., 1940. Pp. xxii, 1069. $7.00. 

At the turn of the last decade one could count three casebooks on taxation. Beale 
and Rottschaefer had casebooks devoted mainly to state problems. Beale and Magill 
had a casebook on federal taxation. The common stumbling-block was that neither 
the state nor federal picture justified a special emphasis. State taxation was more a 
collection of cases than a field in itself. The real field, the federal field, was still too 
embryonic. Magill and Maguire saw the difficulty and bridged it by combining an 
even measure of state and federal materials in one casebook. As a temporary work- 
shop the combination had merit. It was comprehensive, scholarly and usable. 

Nine years have passed since that first edition, and the federal tax structure has 
taken on staggering proportions. There has been a growing feeling among students, 
teachers, and lawyers that the “specialized art” of taxation—to which Magill and 
Maguire dedicated their work—shifted long ago to the federal scene. The current 
third edition of Magill and Maguire offers no palliative for this sentiment. It is essen- 
tially the old combination of state and federal cases. Either Magill and Maguire have 
not seen the change, which is quite unlikely, or else they are content to continue as 
the classic, general standby. 

Professor Griswold’s new casebook on federal taxation comes as a timely secession 
by one who admits his bias. After teaching for six years out of Magill and Maguire, 
it is interesting to note his points of departure from Magill’s federal tax chapters. First 
of all he brings a new thoroughness in the treatment of federal tax problems that a 
specialized study makes possible. Sections of the Code which Magill has not touched 
on are now developed for the student. Where Magill brushes only the high spots, 
Griswold has painted the full picture. In the material on estate taxes, for example, 
the student will find new sections on Property Owned by the Decedent, Marital Inter- 
ests, Valuation, Credit and Computations, and a wealth of additional cases on Jointly 
Held Property, Appointed Property, Life Insurance, and Charitable Bequests. In the 
material on the income tax there is a long-awaited section on Capital Gains and Losses, 
a more adequate handling of Accounting Problems and some attention to Special 
Problems with Respect to Corporations and Associations. 

There are forward strides in Griswold’s presentation of federal tax materials. He 
has devoted 102 pages to the development of a background designed to orient the 
student. His organization of section headings and subheadings knits closely with the 
statute as it reads. This is particularly true in the Estate Tax chapter where the stu- 
dent can lay Section 811 of the Code (the old Section 302) side by side with the Table 
of Contents. This technique brings the statute in closer focus and makes it a primary 
consideration during all case and problem discussion. Past neglect of this principle, 
more than any other cause, has led tender minds to practice the common law of federal 
taxation. 

Another solid contribution is Griswold’s reworking of Magillian categories. Per- 
haps the greatest advance yet made in tax pedagogy was Magill’s 1936 revision of his 
income tax chapters. That formulation changed the conventional collection of cases 
into a fundamental inquiry on the nature of income, its flow, and realization. How- 
ever, Magill ignored teachability. He started out with the problem of realization and 
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plumped the student directly into corporate distributions. Then followed sales and 
exchanges, and accounting methods. Griswold had changed this. He starts with the 
simple inquiry: What Is Income? He then proceeds to the questions: Whose Income, 
Is It?; and When Is It Income? He has reordered and simplified Magill so that stu- 
dents may grow into the ideas from the statute, rather than into the statute from the 
ideas. The improvement is substantial. 

In other chapters of the casebook Griswold pays his respects to the Gift Tax, 
General Problems and Miscellaneous Taxes. In the latter chapter he marches through 
excise, excess profits, social security and stamp taxes (among others) in 45 pages. 
Such a hit-and-run compilation drawn from rich quarries of a tax law is lamentable. 
It would have been far better to limit the casebook to Estate, Gift and Income Taxes 
than to keep this “gentleman’s acquaintance” with scholarly problems. 

On the whole, however, Professor Griswold’s new casebook is a satisfying improve- 
ment on what has gone before. As a forerunner of what is to come it leaves one more 
doubtful. There must soon be a reckoning with present methods of teaching federal 
taxation. They have not been yielding a mind adaptable to complicated fact records. 
Fact significance, fact differentiation, fact weight, fact shadings—the very heart of 
tax practice and the tax process—are somehow missed in the broad loom of classroom 
discussion and Supreme Court decision. It must be seriously questioned whether a 
student can grasp this with Professor Griswold’s casebook in one hand and the regula- 
tions in the other. Some new approach must be in the making. 


GrorGE K. BowpEN* 
* Member of the Illinois Bar. 
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